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JOINT APPENDIX 


[ Filed November 21, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 27, 1960, Sworn in on November 1, 1960 


Criminal No. 972-'60 
ve : Grand Jury No. 1313-60 


Waverly L. Payne : 
Ulysses Morgan , Grand Larceny (22 D.C.C. aa) 


The United States of America : 


The Grand Jury charges: 
On or about April 15, 1960, within the District of Columbia, 
Waverly L. Payne and Ulysses Morgan stole the property of Grace 


Ferrill, in the custody of Jonathan Warren, of the value of about $170.00, 
consisting of $170.00 in money. 


/s/ Oliver Gasch 
Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 


/s/ James M. Barry 


Foreman, 


[ Filed November 22, 1960] 
PLEA OF DEFENDANT 
On this 22nd day of November, 1960, the defendant Uiysses Morgan, 
appearing in proper person and by his attorney, Charles S. Brown, Es- 
quire, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. | 


The defendant is remanded to the District of Columbia Jail. 
* * * * * 


| Filed December 2, 1960] 


UNITED STATES DISTRICT COURT _ 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
vy : Criminal No. 972-60 
#1-WAVERLY L. PAYNE, : Charge: Grand Larceny 
Defendant 


PLEA OF DEFENDANT 
On this 2nd day of December, 1960, the defendant, Waverly L. 
Payne, appearing in proper person and by his attorney, S. White Rhyne, 
being arraigned in open Court upon the indictment, the substance of 
the charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court #Two 


Present: 
United States Attorney 


By: Harry Alexander 
Assistant United 
States Attorney 


* * 


HARRY M. HULL, Clerk 


By: /s/_C. J. Rumsey 
Deputy Clerk © 


te 


[Filed December 8, 1960] 
UNITED STATES of America, ) 

Plaintiff, 

ve ) Criminal No. 972-60 

Waverly Leroy PAYNE, et al., ) 

Defendants. 
MOTION FOR RETURN OF PROPERTY AND TO SUPPRESS EVIDENCE 

The defendant, Waverly Leroy Payne, by counsel, moves the Court 

to direct that the following property which was illegally seized from him 
in the District of Columbia without warrant be returned to him and 
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suppressed for the use as evidence: 

1. Roll of paper "play money”. 

2. Black address book. 

3. Any other property which was obtained from defendant's posses- 
sion or control while he was detained pursuant to his arrest on November 
4, 1960. 

As grounds for this Motion, defendant Payne alleges that his arrest 
on November 4, 1960, and his detention pursuant thereto were illegal, 
and the property obtained from him was taken by an unreasonable search 
and seizure within the meaning of the Fourth Amendment to the Constitution 
of the United States. | 

Defendant Payne requests an oral hearing on this Motion so that he 
may produce evidence upon the issue of the legality of the arrest and 
detention pursuant thereto. | 


/s/ S. WHITE RHYNE, Jr. 
424 Fifth Street, N.W. 
Washington 1, D.C. | 

December 8, 1960 Counsel for Defendant Payne 


[ Filed December 8, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR RETURN OF PROPERTY AND TO SUPPRESS EVIDENCE 


The defendant, Waverly Leroy Payne, by counsel, submits the follow- 
ing specific points of law and authorities to support his Motion for Return 
of Property and To Suppress Evidence: | 

1. "The right of the people to be secure in their per sons, 

houses, papers and effects, against unreasonable 


searches and seizures, shall not be violated. . ." 
U.S. Const., Amend. IV. | 

2. "A person aggrieved by an unlawful search and seizure may 
move the district court for the district in which the property 
was seized for the return of the property and to suppress 
for the use as evidence anything so obtained on the ground 
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that (1) the property was illegally seized without 
warrant..." Fed. R. Crim. P. 41 (e). 

3. ". . .a search without a warrant incident to an 
arrest is dependent initially upon a valid arrest." 
United States v. Rabinowitz, 339 U.S. 56, 60 (1950). 
The "fact that an illegal arrest enabled the police 
to take . . . [items] while the suspect was illegally 
detained is in itself and without more a sufficient 
ground for excluding them from evidence." Bynum 
v. United States, 104 App. D.C. 368, 369, 262 F.2d 
465 (1958). 

/s/ S. White Rhyne, Jr. 


424 Fifth Street, N.W. 
Washington 1, D.C. 


Counsel for Defendant Payne 
December 8, 1960 
[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed March 21, 1961] 
UNITED STATES OF AMERICA 


Ve Criminal Action No. 972-60 
WAVERLY L. PAYNE, 


Defendant. 


Washington, D. C. 
December 16, 1960 


The above-entitled matter came on for hearing on motion to sup- 
press, before the HONORABLE DAVID A. PINE, CHIEF JUDGE, United 
States District Court for the District of Columbia, at 12:10 p.m. 

APPEARANCES: 
On behalf of the United States: 


JOSEPH A. LOWTHER 
Assistant United States Attorney 


On behalf of the Defendant: 
S. WHITE RHYNE, JR., ESQ. 
* * * 


5 
PROCEEDINGS 

THE COURT: What sort of a motion is this? Itisa motion for 
return of property, is that it? 

MR. RHYNE: Yes, Your Honor, and to suppress the use the 
property as evidence. My name is Rhyne, Your Honor, and I am the 
attorney appointed by this Court for Defendant Payne. | 

* * * * 
HAROLD D. JEWELL 
called as a witness by the defendant, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RHYNE: 

Q. Will you please state for the Court your name, rank and 
assignment? A. Private Harold D. Jewell, Iam assigned to the Fourth 

Precinct. : 


Q. How long have you been assigned to Precinct No. ee | 


A. Approximately three years. 
Q. Are you the officer who arrested the defendant in this case, 
Waverly Leroy Payne? A. Yes, sir. 

Q. On what day did you arrest him? A. The 4th of November, 
1960. 
Q. At approximately what time of day was your attention first 

directed to Mr. Payne? A. I would say approximately 11:30 a.m 

Q. What was it, Officer, that first directed your attention to Mr. 
Payne? A. While at the corner of 7th and E Streets, Southwest, a 
citizen stopped me and said that he had attempted -- someone had 
attempted to flimflam him. And I said, "What do you mean?" He said, 
"Well, I have seen it on television before, where they use the old handker- 
chief trick and show you a roll of money and letter.” 

I said, "Which way did these people go?" He pointed toward a 
parking lot that is on the corner of 7th and E, in the rear of St. Dominic's 
Church. Well, about that time, the person that stopped me said, "There's 
the man there." There was a 1958 white Cadillac convertible pulling out 
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of the lot, a high rate of speed, Florida tags on it, driven by the 
subject, and two other colored males in the automobile. I then started 
chasing this car, chased them -- 
Q. Would you pause at this monent, because I have some other 


questions to ask in connection with the initial complaint to you. First 


of all, was there anyone else with you when you received this complaint ? 
A. Yes, sir. 

Q. Who was that? A. Private Casey, No. 4. 

Q. Private Casey? A. Yes, sir. 

Q. Were you on foot or ina patrolcar? A. In a patrol car 


Q. What is the name of the person who made this complaint to 
you about Mr. Payne 2 A. At this time, I don’t know, but the case was 
turned over to Officer Dixon of the Robbery Squad for -- 

THE COURT: What was that? 

THE WITNESS: It was turned over to Officer Dixon of the Robbery 
Squad, who deals in this type of case, his name, and the complainant 
and he went on further to carry out the investigation. 

THE COURT: You turned the name over to him? 

THE WITNESS: Yes, sir, turned the complete case over to Officer 
Dixon of the Robbery Squad. 

BY MR. RHYNE: 

Q. At the time you met the complainant at 7th and E, did you know 
his name? A. No, sir. 

Q. Did you ask his name? A. Yes, sir. 

Q. And he gave it to you at that time ? A. Yes, sir. 

* * * * * 

Q. Did he give you his name, Officer Jewell, before you began to 
pursue the Cadillac you referred to? <A. No, sir. 

Q. At what time did he give you his name ? A. After I had stopped 

the car. 

Q. After you had stopped the Cadillac? A. That is right. He 


went to the precinct, which is only two blocks away, and waited for me. 
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I told him at the time the car took off to go to No. 4 and wait for me. 

Q. You received this person's name at the precinct, is that 
correct? A. That is right. | 

Q. Was this a person who had made previous complaints to the 
police, to your knowledge? A. To my knowledge, no. | 

Q. Had you ever seen this person before, that you know of? 

A. No, sir, never had seen him before. 

Q. Had this person ever given the police any infor mation in the 
past which had proved reliable, to your knowledge? A. No, sir, not 
that I know of. 

Q. I want you to think carefully and tell the Court everything 
this person spoke to you, if there is anything other than that to which 
you have already testified. A. He said that he had seen this trick 
pulled on television. And that Payne had approached him in front of the 
drug store at 7th and E, which is in the middle of the block, had approached 
him, showing him a letter that his brother had sent him $10,000 cash. 
And that he showed him a roll of money and a roll with a $500 wrapped 
around it, with the letter, and he had a handkerchief bundled up and it 

looked, to give the appearance of something like money folded 
in that, it was folded the same way as this roll he had showed him, tied 
up, And he said that this man had approached him and asked him, that 
they were going to invest this money, and wanted to know if he’ would 
like to invest his money with him, if he wanted to chip in and ia 
some quick money through this investment. 

Q. Did he tell you all of this before you began to pursue ‘the 
Cadillac, or is this something he told you at the precinct ? A. He told 
me before I began to pursue the Cadillac. 

Q. Allright. Over here on the board, I have drawn a map of the 
area around 7th and E Streets, Southwest, and in order to orient you, I 
will point out certain landmarks here. This is the corner of 7th and E 
this is the American Security Bank located on the northwest corner of 


7th and E Streets, a Peoples Drug Store located on the southwest corner 
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of 7th and E Streets; over here in the southwest corner of 6th and E 
Streets is a large church. Do you recognize the area from the map, 
Officer? A. Yes, sir. 

Q. Is there anything inaccurate about this map that you would 
like to point out right now? A. No, sir. 

Q. With the Court's permission, Iam going to ask you to step 
down to the map and answer a few questions at the board. (The witness 
left the witness stand.) 

THE COURT: Take the pointer in your hand. 

BY MR. RHYNE: 

Q. Now, the first thing I would like to do, Officer, is to take a 
piece of chalk there and place an "xX" at the point on that map where 
you were standing when you received this initial complaint. A. Right 
here on the corner. 

Q. You are indicating a point on the southeast corner of 7th and 
E Streets, is that correct? A. Iwas heading west. The complainant 
was standing right there on the corner and waved his hand. 

Q. Did he yell across the street at you? A. That is right. 

Q. And you got out of the car and went over to him? A. Yes. 

Q. The next thing I would like to do is to show me where you saw 
this Cadillac at the time he pointed it out to you. A. After he told us 
the story about how he had been attempted to flim-flam, I asked him 
what direction the man went so I could more or less patrol the area and 
see if Icould see him. He said, and he pointed, he went in that parking 

lot. 

Q. That parking lot is indicated on the map? A. That is right, 
this is the parking lot here. He said he went in that parking lot. We 
were heading west, we looked back and at that time he said, "There's 


the car, he's driving the car." And this white Cadillac convertible came 


shooting out of this driveway at high speed. 

Q. That comes out on E Street, approximately across the street 
from the mouth of 6-1/2 Street, that is where the Cadillac came out ? 
A. Yes, sir. 
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Q. Now, using the pointer, would you show the Court the route 
which the Cadillac took after you saw it? A. Okay. Came here down 
6-1/2 Street, turned east on D, and they were putting a pipeline here so 
this was barricaded off and the barricade stopped him. | 

Q. So the corner at 6th and D Streets was impassable because of 
the barricade? A. That is right. 

Q. And did you pursue Mr. Payne's car in your patrol car? 

A. Yes, sir. 

Q. Why did you pursue it? A. Because it was suspicion of a 
felony, I started chasing him, he took off at a high rate of speed, that 

is suspicion enough for me and the man said that was the man, 
and his high rate of speed indicated, it gave me reason to believe he 
was running from something. ! 

Q. Did you sound your siren? A. Yes, that is right. : 

Q. Will you put another "X" on the board at the point where the 
Cadillac was, when you sounded your siren? A. As I told you, I was 
here, when the Cadillac came out at a high rate of speed, and I made 
a quick U turn, came down here, and he was just about down here. It 
was around lunch time, it was lunch time, GSA and government people 
were getting out and crowds of people around, and in order for him not 
to strike anybody, I turned on my siren about here, and right the time I 
turned on the red light siren, he was here. : 

Q. Put a point where the Cadillac was when you cares on your 
siren. A. (The witness complied.) 

Q. You are indicating a point approximately two-thirds ‘up 6-1/2 
Street, approximately one-third of that block away from D Street, is that 
correct? <A. Yes, sir. 

Q. Now, you said that Mr. Payne's car came to a halt at the inter- 
section of 6th and D, is that correct? A. That is right, right here. 

Q. Thank you. Now, you may return to the witness chair, if you 


will, for the rest of my questions. (The witness returned to the stand.) 
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BY MR. RHYNE: 

Q. Where did you park your car, Officer Jewell, with respect to 
Mr. Payne's car, after he came toa halt? A. Inthe rear, right in the 
rear of the car. 

Q. You parked your car in the rear of Payne's car? A. Behind 
his car. 

Q. Did you get out and approach Mr. Payne's car on foot? 

A. That is right. 

Q. Did your fellow officer, Officer Casey, also get out and 
approach Mr. Payne's car? A. That is right, he approached the other 
side. 

Q. Did either you or your fellow officer have any sort of a weapon 


in your hand as you approached the car? A. No, sir. 


Q. How many persons were in Mr. Payne's car? A. Three. 

Q. Were they all men? A. Yes, sir. 

Q. Were the other two men later identified to you? A. Yes, sir. 

Q. Who were they? A. Ihave the names here. Elmer Edmund 
Patterson and Harvey Hayes, Jr. 

Q. Who was driving the car? <A. Mr. Payne. 

Q. What, if anything, did you see inside the car as you approached 
it, besides the three men? A. Nothing. 

Q. What did you say to Mr. Payne and the other two men as you 
approached the car? A. Itold them not to do anything and to get out 
of the car. 

Q. Did you ask to see Mr. Payne's driver's license and registra- 
tion card? A. No, sir. We don't make a practice, we don't let them 
stick their hands in their pockets for anything. 

Q. I didn't understand that. A. I don't like to make it a practice 
to let them stick their hands in their pockets for anything when I suspect 
a felony. 

Q. Did you tell them why you wanted them to get out? A. No, sir, 
I didn't. 
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Q. As they were getting out, did you see anything inside | the car 
that you hadn't seen before? A. Yes, sir. 

Q. What was that? A. It was a roll of fake money laying on the 
floor. 

Q. Laying on the floor of the car? A. That is right. 

Q. After they had gotten out? A. It looked to me at the time like 
real money, it looked like a big roll of money to me, it was fake money, 
it looked real to me at that time. | 

Q. After they had gotten out of the car, did you see anything 
additional inside the car that you hadn't seen before? A. No, sir. 

Q. After Mr. Payne and the other two men got out of the car, 

did either you or your fellow officer have any sort of weapon in your 
hand? A. No, sir. | 

Q. What did you tell Mr. Payne and the other two men to do, after 
they got out of the car? A. Told them to put their hands on top of the 
car. He said, "What's the matter, what's the matter?" I said, "You 
are being investigated for flim-flam, put your hands on the car. " Then 
I began patting them down on the side. Mr. Payne asked me, "What's 
the matter, what's the matter" -- 

THE COURT: What is that? 

THE WITNESS: Mr. Payne asked me, "What's the matter ? Ly 

*x * * * * 
BY MR. RHYNE: 

Q. Officer Jewell, just before the luncheon recess, you | had testi- 
fied, I believe, that you had told Mr. Payne and the other two men to put 
their hands up on top of the car. Did they do as you told them? A. Yes, 
that is right. 

Q. And did you then pat them down? A. Yes, that is righ. 

Q. Inthe course of patting down Mr. Payne, did you find pater 
on his person which you then took? A. No, sir. 


Q. Iam referring to Mr. Payne, and the answer is no? A, That 


is right, no. 
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Q. Before you left 6th and D Streets, Southwest, did you search 
the car? A. No, sir. 

Q. Did you take Mr. Payne and the others to the No. 4 Precinct 
Station? A. Yes, sir. 

Q. At what time did you arrive at the station, if you remember ? 
A. I don't know, I'd say, I have no idea, I guess shortly before 12 o'clock, 
or 12 o'clock, around in that area, it was only a matter of minutes. 

Q. For what was Payne booked at the station? A. He was booked 
for investigation. 

Q. Investigation for what purpose? A. Investigation, suspicion 
of flim-flam. 

THE COURT: Suspicion of what ? 

THE WITNESS: Flim-flam. 

* * * * * 

Q. Did you at any time have an arrest or search warrant for Mr. 
Payne? A. Arrest or search? 

Q. An arrest or search warrant for Mr. Payne? A. No, sir. 

Q. What did you do with Mr. Payne after you booked him ? 

A. What did I do with him after I booked him? He was searched then 
by the officer that searches, they have an officer who searches them, 
pats them down and all that, and that is when I recovered the evidence 
that I have, and then he was put in the cell block and I called Officer 
Dixon of the Robbery Squad, who specializes in this type of case. And 
then they were turned over to Officer Dixon and I don’t know what hap- 
pened to them. 

Q. Did you say he, Mr. Payne, was turned over? A. Him and 
the other two men, all three, they were turned over completely to them, 
it says so in the arrest book and I don't know what happened to them. 

Q. What evidence, as you call it, did you find on Mr. Payne at the 
time that you searched him at the precinct station? A. I found a brown 


envelope, a brown manila envelope with six letters, all of the same thing, 


inside, the latters are exact to each one, it says: 
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"Dear Brother: 
"J am sending you $10,000 with this letter. 
Don't tell anyone about it, not even mother. This 


Y 


money is tax free." 

Q. All right, that is enough. Are the other letters of a similar 
nature? <A. The same thing. 

Q. Okay. A. Ifound this money, itisa real one-dollar bill on 
the outside and on the inside is play money. 

Q. Allright. What else? A. And this handkerchief, just like 
that, with paper wrapped around it, regular newspaper. 

THE COURT: I didn't understand where you found those. 

THE WITNESS: They had them in their pockets. 

THE COURT: They? 

THE WITNESS: Well, he had this in his pocket. There i is another 
roll of money and there is another handkerchief that the other people had, 
but that is not here. | 

BY MR. RHYNE: 

Q. Were all these things you just testified about, seized from Mr. 
Payne? A. That is correct. 

THE COURT: They were taken from his possession at the police 
station when he was searched? 

THE WITNESS: That is right, this envelope here was in his back 
pocket, these was in his outside -- I believe he had on a black leather 
jacket, these were in his pocket and this was stuck in his back pocket. 

THE COURT: "These" would be the roll of bills? | 

THE WITNESS: Yes, sir. 

THE COURT: And the handkerchief was the third item? 

THE WITNESS: Yes, this was in his back pocket. 

THE COURT: By “this you mean a wrapped-up handkerchief? 

THE WITNESS: Yes, sir, just like that. 

BY MR. RHYNE: 
Q. Did you bring with you today the arrest book of No. : Precinct, 


in response to a subpoena? A. Yes, sir. 


MR. RHYNE: At this time, Your Honor, I would like to tender a 
stipulation as to certain entries in the arrest book. The defense would 
like to tender in the form of a stipulation that in the arrest book at No. 4 


Precinct, Metropolitan Police Department, Washington, D. C., there ap- 
pears the following entries under the date Friday, November 4, 1960, 


showing that on that date, at 12:15 p.m., Waverly Leroy Payne, Elmer 
Edmund Patterson and Harvey Hayes, Jr., were all booked and on the 

lines opposite their names, in the column headed, "Charge and 
place arrested," there appears: Investigation, 6th and D, Southwest. 
The arresting officer's name is Jewell, disposition of each one, turned 
over to Dixon, Robbery Squad. 

And under the date Saturday, November 5, 1960, there appears the 
single entry, showing the booking of Waverly Leroy Payne at 1:00 o'clock 
a.m., and on that line under the heading, "Charge and place arrested," 
there appears the entry: Grand larceny, 6th and D, Southwest. And the 
disposition on that line was Grand Jury. There is no corresponding 
entry for either Elmer Edmund Patterson or Harvey Hayes, Jr. Will 
you accept that stipulation, Mr. Lowther ? 

MR. LOWTHER: Oh, sure, if that is what the book says. 

MR. RHYNE: That is all the questions I have. 

MR. LOWTHER: Officer, just one or two. 

CROSS-EXAMINATION 
BY MR. LOWTHER: 

Q. Before you arrested this Defendant Payne on the 4th of Novem- 
ber, down there in Southwest, you talked to this complaining witness that 
was complaining about this flim-flam, didn't you? A. Yes, sir. 

Q. During the course of the time that you talked to him, you have 

already explained some of the things that he told you, did he or 
didn't he, the complaining witness, mention anything to you about he, the 
complaining witness, having seen fake money, play money, before you 
took off after Payne and his companions in the Cadillac? A. Yes, sir. 

Q. He did? A. He said he was showed a roll of fake money and 
the handkerchief. 
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THE COURT: He was shown a roll of fake money and the handker- 

chief. 
BY MR, LOWTHER: 

Q. After you recovered that part of the physical material you have 
before you, consisting of the handkerchief, the rolled-up handkerchief 
and its contents, in the precinct, did you examine the contents of the 
handkerchief? A. Yes, sir. 

Q. What did you find inside the handkerchief after you had 
recovered it from Payne? A. A roll of balled-up newspaper. 

Q. Just paper, no paper money? A. No, sir, just newspaper. 


Q. All right. And I want to find out one last thing, if I may, sir, 


and that is this — two last things. When, in point of time, did you see 
what you thought at first was real money inside the Cadillac with the 

Florida plates that Payne and the others were taking off in? 
A. After they had stopped and gotten out of the car and put their hands 
on the roof, the door was open, I could see it on the floor. | 

Q. Onthe floor? <A. Yes, sir. 

Q. And then did you inquire, or who recovered that, wit turned 
out to be fake money on the floor of the car, if you know? A. I did. 

@. Did you take it at the scene, right out there at Southwest on 
the street, or where did you pick it up? A. I took it there. : 

Q. Right there? A. Yes, sir. 

Q. After you took it, did you ask Payne or his companions any- 
thing about what they were doing with this phoney money? A. Yes, sir. 

Q. What did Payne have to say? A. They wouldn't say nothing. 

MR. LOWTHER: I don't have any other questions. | 

MR. RHYNE: No questions. 

THE COURT: What did you do with the money you found in the car? 

THE WITNESS: That is in another separate property envelope, 
turned over to Police Headquarters. 

THE COURT: You got this money at the search at the i 

THE WITNESS: Yes, sir, I got three different-- on each different 
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man, I got something, but this is just what I got off Payne and theirs 
is classified different. 

THE COURT: Stand down. (Witness excused.) 

* * * * * 

MR. RHYNE: May it please the Court, it is the contention of the 
defense that all property seized from the defendant should be returned 
and its use as evidence suppressed because seized pursuant to an illegal 
arrest. It is the teaching of the Fourth Amendment and the case law 
interpreting the Fourth Amendment that a citizen may be arrested only 
upon probable cause. What we have here is an arrest not upon probable 
cause but, according to the officer's own testimony, upon suspicion of 
flim-flam, an arrest in which the booking showing the purpose of the 

arrest, was for investigation and the officer testified this was 
investigation of flim-flam. 

Bynum v. United States, 104 App. D.C. 368, says it is not the func- 
tion of the police to use an interrogating process at Police Headquarters 
in order to determine whom they should charge before a committing 
magistrate on probable cause. We submit this is exactly what has 
happened here. The police received a complaint not of a completed 


felony, but what at most amounted to attempted flim-flam, a misde- 


meanor not committed in the presence of the police, and the police 
arrested the defendant on suspicion the defendant might be involved in 
other flim-flams, booked him for investigation, and in the course of 
their investigation turned up evidence which led to a booking at 1:00 
o'clock a.m., the following morning, for grand larceny. They evidently 
thought they found what they were looking for. 

* * * * * 

We submit that the only effective way to prevent the threat of easy 
arrest to everyone, that includes myself and others, is to deny to the 
government the fruits of the illegal detention when their investigation 
does yield evidence, and this the Courts have done time and again and 
we ask the Court to do that here. 
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MR. LOWTHER: I will submit it, Your Honor. 
THE COURT: I deny your motion. 
(Whereupon, the foregoing proceedings were concluded.) | 


[ Filed December 16, 1960] 
| DEFENDANT'S MOTION TO SURPRESS EVIDENCE — DENIED] 
On this 16th day of December, 1960, came the attorney of the 
United States, the defendant in proper person and by his attorney, S. 
White Rhyne, Jr., Esquire; whereupon the defendant's motion for return 


of property and to suppress evidence, coming on to be heard, after 


argument by counsel, is by the Court denied. 
The defendant is remanded to the District Jail. 


By direction of 


DAVID A. PINE 
Presiding Judge 
Criminal Court #Assign. 


Present: 
United States Attorney 


By Joseph Lowther 
Assistant United States Attorney 


* * * 
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[Filed March 11, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
December 20, 1960 
Washington, D. C. 

The above-entitled matter came on for hearing before the HONOR- 
ABLE JOHN J. SIRICA, a United States District Judge, at 2:00 P.M. 

* * * * * 

THE DEPUTY CLERK: The case of The United States Government 
against Waverly L. Payne and Ulysses Morgan. 

* * * * 

THE COURT: Mr. Lowther, you may proceed. 

MR. LOWTHER: May it please the Court and you ladies and gentle- 
men of the jury, the indictment in this case as you were told some few 
minutes ago, charges the crime of robbery, charges both of these de- 
fendants with the crime of robbery. 

THE COURT: No. I am sorry, grand larceny. 

MR. LOWTHER: Grand larceny. Sometimes I get mixed up on them -- 
a lot of times -- and it charges larceny of $170.00 worth of money, actual 
cash, and the indictment says that money was the property of a lady named 
Grace Ferrill and it was in the custody of a man named Jonathan Warren, 
and without belaboring the evidence because you can hear it from the stand 


better than I can tell it to you, we briefly expect the evidence to show that 
on Friday, April 15, 1960, this lady Ferrill worked in the Agricultural 
Department over there in Southwest Washington, had gotten her pay check 


of $170.00. She gave it to Mr. Warren to go over to cash for her at the 

bank. Warren goes over and cashes the check but doesn't bring the money 

back to Miss Ferrill. It is in his possession and custody at the time. 

And when he is on the way back after he got the check cashed, he meets 

up with these two defendants, and we expect the evidence to show there 
was perpeturated on Mr. Warren what is commonly known as the 

handkerchief switch. They wound up, these two defendants wound up with 

the $170.00 in cash, and we expect the evidence to show that Warren wound 

up with a handkerchief full of balled up paper. 
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In other words, they committed grand larceny by that method and 
when we have shown you that beyond a reasonable doubt, we will ask you 
for a verdict of guilty as to both of them. ! 

THE COURT: Do either counsel wish to make an opening statement? 

MR. RHYNE: Yes, Your Honor. 

THE COURT: You may proceed, Mr. Rhyne. 

MR. RHYNE: May it please the Court and ladies and pertienen of 
the jury, my name is White Rhyne and I represent Mr. Payne, the de- 
fendant seated on the left over here. 

In order to prove what Mr. Lowther has stated to you, he must 
convince you beyond a reasonable doubt of the facts alleged and of the 
fact Mr. Payne was one of the men who took part in this larceny of which 
a complaint is made. I am going to ask you to listen carefully to the 
evidence and at the end of the trial I am going to ask you, if you are not 
convinced beyond a reasonable doubt that Mr. Payne took part in this 
larceny, I will ask you at that time for a verdict of not guilty. 

* * * * 

MR. LOWTHER: Call Miss Ferrill, please. 

Whereupon 
GRACE CECILA FERRILL 


having been called as a witness by the Government and having been duly 


sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Please state your full name? A. Grace Cecila Ferrill. 

MR. LOWTHER: Now Miss Ferrill keep your voice up and speak 
clearly so everyone can hear you. : 

Q. Now will you spell your last name for us? A. F- E-R-R-I-L-L. 

Q. And Miss Ferrill you work at the United States Department of 
Agriculture Department, do you not? A. That is right. 

Q. In the grain marketing section? A. Yes, sir. 
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Q. And did you work over there in Agriculture as of Friday the 15th 
day of April of this year, Miss Ferrill? A. Yes, I did. 

Q. Now do you recall that Friday of April 15 of 1960, whether or 
not you received a Government pay check on that Friday? A. Yes, I did. 

Q. And in what amount was that check, Miss Ferrill? A. $170.00. 

Q. And did you have occasion to turn that check over to anyone to 
get it cashed? A. Yes, I gave it to someone to cash it for me. 

Q. And do you recognize that person if you saw him today? A. Yes. 

Q. Well you were in court, were you not, when the prospective 
Government witness, Jonathan Warren, stood up to be identified, weren't 
you? A. Yes, I was. 

Q. And can you tell His Honor and these ladies and gentlemen whether 
or not Mr. Warren is the person to whom you turned the check over? 


A. Yes, sir, Jonathan Warren. 
Q. He at that time, I take it, was working in the Department of 


Agriculture? A. Yes. 

Q. Now then will you answer this question yes or no? Did Mr. Warren 
leave your presence after you had given him the check, Miss Ferrill, did 
he leave? A. Yes. , 

Q. And after a while did he come back again to the Department? 

A. No. 

Q. He did not? A. No. 

Q. Did you ever get the $170.00 proceeds of your check that day? 

A. Oh, no. 

Q. And specifically did you give either this gentlemen who stood 
for you here whose name is Payne, the gentleman who is last from you over 
here, whose name is Ulysses Morgan, did you give them permission to 
have the benefit of that cash, that $170.00? A. No. 

MR. LOWTHER: No other questions, Your Honor. 

* * * * * 

MR. LOWTHER: Thank you very much, Miss Ferrill. Will you call 
Jonathan Warren, please Mr. Marshal. 
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MR. RHYNE: Your Honor may I approach the bench. 

*x * * * 

(AT THE BENCH in a low monotone) 

MR. RHYNE: Your Honor I object on behalf of the defendant Payne 
to any testimony by this witness Warren, which identifies Payne as one 
of the perpetrators of the larceny charged in this indictment. Any such 
testimony, Your Honor, is the direct result of and possible only because 
of an initial identification of Defendant Payne by this witness in a police 
line up during a period in which defendant was detained pursuant to an 
illegal arrest and without prompt presentation before a committing 
magistrate as required by law, Rule V of the Federal Rules of Criminal 


Procedure. 
THE COURT: I will hear counsel for the Government. I do not know 
what the circumstances are. | 

MR. LOWTHER: I do not know either, Your Honor. I have not had 


a chance to look in the jacket closely. 

THE COURT: Have you talked to him. 

MR. LOWTHER: No, sir. I am not going to ask this witness about 
aline up. I may ask Sergeant Dixon. I wish to ask this witness if he can 
identify Payne. 

MR. RHYNE: And that identification is a result of and only possible 
because of the identifcation made at the line up. 

* * * 

END OF BENCH. OPEN COURT: 

THE COURT: The jury may retire to the jury room. 

(Whereupon the jury withdrew from the court room.) 

MR. LOWTHER: My friend on the other side has a stipulation as 
to entries over at No. 4 Precinct which is all right with me, Your Honor, 
if he wants to state it to the Court now. 

THE COURT: Do you want to state your stipulation? 

MR. RHYNE: Yes, Your Honor. I offer to stipulate that the arrest 
book at Metropolitan Police Precinct No. 4, shows that on November 4, 1960, 
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the defendant Payne was arrested at Sixth and D Streets Southwest and 
booked at 12:16 P. M. and turned over to the Robbery Squad. The entry 
in the column headed "charge" in the arrest book is "investigation." The 
same arrest book shows that the Defendant Payne was again booked at 
1:00 A. M. on November 5, 1960. At this time the entry in the column 
headed "charge" is "grand larceny." 
THE COURT: All right. Is that stipulation entered into? 
MR. LOWTHER: Oh, yes, it is fine. 
Please call Officer Jewell. 
Whereupon 
HAROLD D. JEWELL 
having been called as a witness by the Government and having been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. Please state your full name, officer? A. Harold D. Jewell. 


Q. You are a Metropolitan Police Officer and now and were as- 
signed in the month of November of this year to the 4th Precinct of the 
Metropolitan Police Department over at Southwest Washington? A. Right. 

Q. Now Officer Jewell did there come a time when you had occasion 
to arrest this defendant Payne who is seated third there from you at the 
counsel table, on November 4? A. Yes, sir. 

Q. And where did you arrest him? A. At Sixth and D Streets, 
Southwest. 

Q. And at the time you arrested him, what time of day was it, sir? 
A. It was approximately -- it was just before 1:00 o'clock, around noon- 
time. 

Q. And the circumstances of the arrest, can you tell His Honor 
whether or not that was on the complaint of a citizen? A. Yes, sir. 

Q. And what was the complaint that you arrested him on? What 
did the citizen tell you? A. The citizen stopped me at Seventh and E 
Streets, Southwest while patroling in a Scout car and he told he had just 
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attempted a flim-flam and asked him what do you mean. And he saida 
colored man walked up to him and showed him a big roll of money and he had 
a handkerchief and he showed him a note that said that he had inherited a lot 
of money. And he said he had seen the trick pulled on television before so 
he was aware of this confidence game. | 

Q. Did he say anything about whether or not, this complaint, whether 
or not he could identify any of the money, the money which was shown to 
him as play money? A. Yes, sir. 

Q. What did he say in that regard? A. He told me that it was a roll 
money with the money wrapped around it and he told me he had seen it; he 
had seen the way it could just stick out and as far as play money there was 

one real dollar wrapped around it with a lot of play money stuffed 
inside it. | 
Q. Did he point to where the colored man was whom he said had tried 
to flimflam him? A. Yes, sir, he pointed toward the rear of Saint Domnick's 
church, there was a big vacant lot where cars were parked there and he said 
he went over in that area and I told him to go to No. 4, and my assistant and 
myself in the scout car started patroling the area and just as we started to 
pull off the complainant said: That's him right there and this white Cadillac 
'58 convertible with Florida tags pulled out of the driveway at a high rate 
of speed and I could see two colored males in the front at the time. 

Q. Where did you find them? Did you turn your siren on? A. Yes, 


Q. Where did you finally overtake this Cadillac in the District of 
Columbia? A. At the barricade stop at Sixth and D Streets, Southwest. 

Q. SixthandD? A. Yes, sir. 

Q. Is that where the new overpass is supposed to go? A. They were 


laying pipelines, yes, sir. 

Q. When you stopped the car was this Defendant Waverly L. Payne 
inthe car? A. Yes, sir, he was driving. 

Q. And you placed him under arrest, didyou? A. Y es, sir. 

Q. And what time of the day was it that you placed him under arrest? 
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A. It was just close to noon lunch hour, and I would say five of, five til 


twelve, around in there. 


Q. Did you question him at the scene of the arrest, Officer, about 


the allegations about what the complainant had said to you, this citizen? 

A. I did not question him at the scene. When I stopped him besides him 

in the car there was another colored man sitting in the front and another 
colored man sitting in the back, and just at that time the complainant whom 

I had told to go to No. 4, he pulled up in the rear of the scout car and he 

got out of the car and I ordered Payne and the other two men to get out of 

the car and to put their hands on top of the car so that I could frisk them down. 

Q Allright now. Did you question them at all at the scene, this 
Defendant Payne, about this complaint? A. No, sir, I did not question 
him about the complaint at all. 

Q. Now where did you take this Defendant Payne from the scene of 
the arrest, sir? A. I called the wagon and the wagon took them to No. 4. 

Q. Did you go to No. 4 yourself? A. Yes, sir. 

Q. And when you got to No. 4 did you have occasion to question 
Payne about this complaint? A. Yes, sir. 

Q. And that is the complaint on this alleged flimflam attempt back 
on the 4th of November? A. That's right on the 4th of November. 

Q. Well now, sir, did you ever question him at any time at No. 4 
precinct about a larceny by trick, the handkerchief switch alleged to have 
taken place on April 15, 1960? A. No, sir. 

Q. Now at any time at all? A. No, sir. 

Q. Now then did there come a time you took certain articles from 
Payne's person, did you not, at the scene of the arrest? A. I took them 
in the Precinct when we searched him down. 

Q. And among these articles that you took -- 

MR. LOWTHER: May I have these marked for identification pur- 
poses as Government's Exhibit 1, 2, 3, and 4? 

THE DEPUTY CLERK: Government's Exhibits 1, 2, 3, and 4 for 
Identification. 

. (Articles marked for identification.) 
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MR. RHYNE: Your Honor, I am going to object to these by motion 
to suppress. I have already objected to these in my motion to suppress. I 
examine them now subject to renewal of that objection. | 
* * * * * 
BY MR, LOWTHER: : 
Q. Now Officer in respect to these items Government's No. 1, this 
folder, and its contents, do you recognize that? A. Yes, sir) 
Q. And where did you get that and from whom on the 4th of November? 
A. I got that from Mr. Payne's back -- : 
THE COURT: Identify it so we will know what it is. 
MR. LOWTHER: It is a red folder with certain letters inside it. 
THE COURT: What is the identification? | 
MR. LOWTHER: Government 1 for identification. 
A. (Witness continuing) -- right rear pocket. 
BY MR. LOWTHER: 


Q. You say you got it from the right rear pocket? A. That's right. 


Q. And with respect to this rolf of some ligitimate currency and 
some play money, Government's No. 2 for Identification, where did you 
recover that, if you did, from the person of the Defendant Payne on 
November 4th? A. I got one rolfof play money from his left jacket 
pocket, and one rol¢ of play money from his right jacket pocket. 

Q. Now showing you Government's No. 3, which is another rolfof 
partly play money and partly legitimate money. With respect to Govern- 
ment's No. 2 and 3, two rolés of money, can you tell His Honor where 
they came from? A. Yes, sir, I cannot tell which came from which 
pocket but one came from the left jacket pocket and one came from the 
right jacket pocket. : 

@. All right that is Government's 2 and 3 Officer. Now with re- 
spect to this balled up handkerchief, a tied up handkerchief with contents, 
Government's 4 for identification, where did you recover that, if you did, 
from the person of the Defendant Payne? A. In the rear left pocket. 
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Q. Now, sir. And you retained these items, Government's 1, 2, 3 
and 4 for Identification, did you, Officer, after you arrested him and re- 
covered them? A. Yes, sir. 

Q. And you examined the contents of the handkerchief, did you not, sir, 
after you got it? A. Yes, sir. 

Q. What did you find it contained? A. Paper. 

Q. Paper? A Yes, sir, paper balls. 

Q. Now did there come a time after you had arrested Payne and 
had him back at No. 4 Precinct, when you had occasion to call in, com-~- 
municate with either yourself or through other means, with Sergeant Miller — 
Dixon, the confidence officer on the robbery squad? A. Yes, sir. 

Q. And did you do that in person, do you recall? A. No, sir, 

Captain Richardson did. He called the robbery squad and they said they 
were going to send him down. 

Q. And do you recall whether you, Officer Jewell, were in No. 4 
Precinct when Officer Miller Dixon came there? A. He called back in 
about fifteen minutes and said he could not come down and that they were 
to be sent to him ht his office at headquarters in the robbery squad. 

Q. And were you in No. 4 Precinct when this Defendant Payne was 


sent over to headquarters? A. Yes, sir. 


Q. Will you tell His Honor what time, if you know, Payne was sent 


over to headquarters to Dixon? A. It was I would say around between 
2:30 and 3:00 o'clock. 

Q. Inthe P. M. A. That is right. 

Q. Inthe afternoon on that day? A. Yes, sir. 

Q. Then, of course, you know nothing at all about this April 15th 
incident? A. No, sir. 

MR. LOWTHER: All right, no other questions. 

THE COURT: You may examine. 

MR. RHYNE: Thank you, Your Honor. 

CROSS-EXAMINATION 
BY MR. RHYNE: 
Q. Officer Jewell, going pack to the morning shortly before noon 
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on November 4 you testified you received a complaint from a citizen about 
an attempted flimflam. Did the citizen tell you the person had gotten any . 
money from him? A. No, sir, he didn't. 
| Q. What was the name of this citizen? A. I can't recall the name ° 
of the citizen. 

Q. You did not know at that time, is that right? A. That's right. 

Q. Is it a person, to your knowledge, who had made previous com- 
plaints to the police? A. No, sir. ; 

Q. Is this a person, to your knowledge, who had given the police 
any information in the past which had proved reliable? A. No, not that 

I know of. 

Q. Now you said that you pursued the Cadillac, which was on 
at a high rate of speed but you had to make a U turn before you got onto 
the pursuit, didn't you? A. That's right. : 

* * * * i * 

Q. And the Cadillac had traveled a block and a half before you got 
it and in that time you made a U turn and pursued the Cadillac? A. That's - 
right. 


Q. And you were a block away from where you saw the Cadillac 
when you did made that Uturn? A. A half block. 
Q. A half block? A. I would say a half block. 


* * * * : * 


Q. Do you remember testifying under oath this past Friday, Officer 
Jewell, in this case? A. That is right. ; 

Q. Didn't you at that time tell me the reason you pursued Mr. 
Payne's car on November 4th was suspicion of a felony? A. That's right. 

Q. And didn't you tell me that when you approached Mr. Payne's 
car and he asked you what the matter was, you told him "you are being 
investigated for flimflam"? Isn't that right? A. That's. right, I believe . 
Idid. The first thing he said at the time, what is up onic ete what is the 
matter, was the first word he said. 


Q. And then that is what you said? A. That's sa after he got 
out of the car. 
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25 MR. RHYNE: Will Your Honor indulge me for a moment? 

THE COURT: Yes. : 

Q. [By Mr. Rhyne] Now you testified you padded Mr. Payne ‘down 
after he got out of the car at your direction and you did not find anything? 
Is that correct? A. When I padded him down when he got out of the car, 

I was not searching him. I padded him down to see if he hada gun. I can 
always feel guns. I was not searching the man. I do not usually search a 
man on the street. I just feel them all the way down to see if they have 
anything shaped like a gun. 

Q. Well you ran your hands down and padded his body, didn’ t you?’ 

A That's right. 

Q. That is the place where the pockets were? A. That's right. 

Q@. And at that time you did not feel any of these things that were --? 
A. I felt objects in the pocket but they were not what’ I was looking for. . 

Q. Isee. You did not check to see what those obj ects were at the° 
time? A. No, sir. 


Q. Those objects you found on searching him back at the Precinct 
station, isn't that correct? A. That's right. Se 


MR. RHYNE: That is all I have of this witness, Your Honor. 
* * * a il 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 

* * * * ; 53 

THE COURT: Did you know if he was charged with the commission : 
of any offense in connection with flimflaming this man you got the informa- 
tion from? 

THE WITNESS: No, sir. 

THE COURT: You knew nothing about the case? 

THE WITNESS: No, sir, he was not charged with that particular 

case -- the man who made the original complaint. 

THE COURT: He wasn't charged. 

THE WITNESS: No, sir. 
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THE COURT: But he was sent to the headquarters about 2:30 or 
3:00 P. M. 
THE WITNESS: That's right. 
THE COURT: And turned over to Sergeant Dixon? 
THE WITNESS: That's right. 
THE COURT: Did you have any more contact with the case after that? 
THE WITNESS: No, sir. I came in I think that night, the next 
morning and I seen on the book where he was charged with grand larceny. 
* * * * * 
RECROSS-EXAMINATION : 
BY MR. RHYNE: 
* * x * * 
28 THE COURT: One more question. Who was the other man with 
the defendant Payne? 
THE WITNESS: It was Harvey Hayes, Jr. and Leroy Patterson. 
THE COURT: They were not the co-defendant in this case? 
THE WITNESS: That's right. 
THE COURT: Two other men, What happened to those men? 
THE WITNESS: They were all sent to headquarters with Payne. 
THE COURT: All right, you are excused. 
(The witness left the stand.) 
* * * * 
MR. LOWTHER: Call Sergeant Dixon, please, 
Whereupon 
29 MILLER DIXON 
having been called as a witness by the Government and oe been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. Now Officer your name is Sergeant -- Your name is Miller 
Dixon, is it not? A. M-i-l-l-e-r Dixon. Not Millard. 
Q. That is what I said you apparently didn't understand me. And 


i 
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you are a Detective Sergeant of the Metropolitan Police Department? 

THE COURT: Excuse me, D-i-c-k-S-o-n. 

THE WITNESS: D-i-x-o-n. 

Q. [By Mr. Lowther] Sergeant Dixon, you are assigned are you 
not, to the Robbery Squad? A. Yes, Iam. 

Q. And you have, the lack of a better term I will call it a specialty, 
do you not operate in your field as a confidence game? Isn't that right? 
A. Yes, sir, that is correct. 

Q. And how long have you been engaged in that specialty for the 
lack of a better word? A. About fifteen years. 


Q. Now Sergeant Dixon, did there come a time on November 4, 


1960, when you had occasion to have sent over to Headquarters, this 
Defendant Waverly L. Payne, who is third end from you at the table, 

Sergeant? A. No, sir, I did not have him sent to headquarters. 
When I first saw Waverly Payne he had been sent to headquarters from 
the 4th Precinct. 

Q. When didyou first see him, Sergeant? A. It was about 3:30 
or 4:00 o'clock in the afternoon. 

Q. Where physically in headquarters did you see him, sir? A. In 
the Office of the Robbery Squad. 

Q. Now prior to that time, prior that is to November 4, had you 
had occasion Sergeant Dixon, to have a matter under your investigative 
jurisdiction, the flimflam alleged to have taken place of $170.00 worth 
of money with this handkerchief taken back on April 15, 1960? A. Yes, 
sir, I had. 

Q. And at the time that you talked to this Defendant Waverly Leroy 
Payne on November 4, had you received prior to that time from a source 
of information, anything by way of identification as to the two parties who 
were allegedly involved in the April 15 handkerchief switch? A. I had 
received certain information and description of the Defendant Payne, 
which included a nickname. 


* * 
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Q. And did you have occasion, Sergeant, to question the Defendant 


Waverly L. Payne in respect to the attempted flimflam for which he was 
arrested by Officer Harold Jewell on November 4th? A. I did. 

Q. Now did there come a time during the course of your conversation 
with the defendant Payne when you also had occasion to question him in 
relation to the earlier handkerchief switch that allegedly took place on 
April 15, with the complaining witness, Jonathan Warren? A. I did. 

Q. Now, sir, did you question this Defendant Waverly L. Payne 
about the April 15 crime first or second in point of time in relation to 
the November 4, attempted flimflam? Do you understand what I mean, 
sir? A. No, sir. 

Q. Which did you question him about first, Sergeant? A. When he 
came into the office I questioned him concerning several cases which had 
been recently reported here in the District. He denied knowledge of any 

of those cases. 

One of those cases is the one with which he is now charged with so 
I got in touch with my complainant and about 7:00 P. M. November 4, I 
conducted a line up at police headquarters in the cell block. I had the 
complainant come in to view the line up and he identified Payne out of the 
line up. 

THE COURT: Excuse me. Now which complaint are you now 
talking about? The one as to April 15 events or November? 

THE WITNESS: The one on April 15. 

THE COURT: What is his name? 

MR. LOWTHER: Jonathan Warren, Your Honor. 

THE COURT: Is that his name and he came in about 7: 00 P.M.? 

THE WITNESS: And identified Payne. 

BY MR. LOWTHER: 

Q. After the time that Jonathan Warren had identified Payne about 
7:00 P. M, in the line up over at headquarters, did Payne have anything 
to say about the April 15 handkerchief switch? A. Not at that time. We 
walked from the cell block to the Robbery Squad Office. At that time 
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Payne denied that he had participated in the case of April 15. However, 


after the complainant had told me in the presence of Payne just how this 
handkerchief had taken place and how Payne had swindled him out of money 
on April 15, 1960, Payne laughed and told me I finally found a suit to fit 
him. 

THE COURT: Found a what? 

THE WITNESS: A suit. 

THE COURT: A suit? 

THE WITNESS: A suit to fit him and it was tailor made. In other 
words it was his case. 

THE COURT: What did you understand that to mean? 

THE WITNESS: I understood that to mean that was his case and he 
admitted to it. 

THE COURT: Is that the language they commonly use? 

THE WITNESS: Yes, Your Honor. You find a suit to fit him means 
that you have found a case that is mine and the suit fits me perfect and, 
therefore, the case fits him perfect. 

THE COURT: All right. 

BY MR. LOWTHER: 

Q. Now how long did you talk with the Defendant Payne, Sergeant 
Dixon -- let me put it this way: Did you talk with Payne continuously 
from the time you first talked to him about these several matters around 
2:30 P. M. on November 4 up until you were able to get a hold of the 
complaining witness Jonathan Warren, or did you put him back in the cell 
block to wait his arrival? A. I talked to him a short while and he denied 
ever being in Washington before so it wasn't necessary for me to go any 
further and I put him in the cell block. 

Q. And you did not question him during the time he was in the cell 
block? A. No, sir, I did not. 

Q. Now at any time prior to the time that the Defendant Payne had 
told you in substance that you finally had gotten a suit to fit him and it 
was tailor made, had you promised him anything Sergeant Dixon? A. No, 


sir, I had not. 

Q. Had you threatened him in any way to use force? A. No, sir. 

Q. Had you used any physical force? Anything at all = that on 
him? A. None whatsoever. 

MR. LOWTHER: I think that concludes my examination. 

THE COURT: Allright. Is there any cross? 

CROSS-EXAMINATION 

BY MR. RHYNE: 

* * * * * 

Q. Sir, how long was Mr. Payne kept at Robbery Squad headquarters 
and at Number 4? A. And at No. 4? 

Q. No. how long was he kept at Robbery Squad Headquarters on 
November 4th? A. From about 3:30 when he was transported there from 
No. 4 Precinct. He was there for about a half hour in the afternoon and 
later again at 7:00 o'clock he was brought back to the Robbery Squad and 
we talked to him maybe a half hour or forty-five minutes. 

Q. What was the purpose in having him at Robbery Squad Head- 
quarters? A. Most of the -- in fact, all of the flimflam or confidence 
cases are handled by the Robbery Squad and all of them are on record 
there, and we have access to those cases. And he can. be questioned 
about them there better than he could at one of the Precincts where they 


do not have any record. 


Q. Was the purpose to question him, Sergeant? A. It was to 


question and interrogate him, yes, sir. 


Q. Was it the purpose to get an identification, if you could? A. Yes, 


Q. During this period was Mr. Payne taken at any time before a 
magistrate or other judicial officer? A. No, sir, he was not. 

Q. Why not? A. I could not take him until after he had been 
identified and after he was identified and he admitted the case, it wasn't 
necessary for me to arraign him at that time. : 

MR. RHYNE: I would like to have the first part of that answer read 


back, Madam Reporter. 
(Reporter read the answer back.) 

Q. [By Mr. Rhyne] You testified that before making this statement 
about the suit being tailor made Mr. Payne had denied any part in this 
offense? A. He denied it at first, yes, sir. 

Q. He also denied it afterwards, didn't he? A. I talked to him out 
at the District Jail. I do not remember the date and at that time he was 
appearing to be kidding with me when he said he didn't know anything about 
it. 

Q. Well, what did he say? A. He said he was going to fight it. 

THE COURT: Said what? 

THE WITNESS: That he was going to fight the case. 

Q. {By Mr. Rhyne] Did he say he didn't know anything about it? 

A. Yes, he did, he said he did not know anything about this case. 

MR. RHYNE: Your Honor, I do not have any further questions of 

this witness. I do have evidence of the fact that the presentment of Mr. 


Payne before a committing magistrate took place on the morning of 


November 5. 

THE COURT: When was he charged with this offense? 

THE WITNESS: He was charged shortly after he had been identified. 

THE COURT: What does the record show? Do you know what the 
record shows? 

MR. RHYNE: Yes, Your Honor, the record in the arrest book at 
No. 4 Precinct, which is contained in the stipulation which we entered 
into earlier in this trial, shows that Mr. Payne was charged with grand 
larceny in a booking which took place at 1:00 o'clock A. M. on November 5. 
Prior to that the charge on the arrest book had been "investigation." 

THE COURT: After he had been brought to theadquarters the 
testimony is that he was not charged with the offense allegedly occurring 
in April until 1:00 A. M. on the morning of November 5th. 

THE WITNESS: I can explain that, Your Honor. 

THE COURT: Was that a fact? 


THE WITNESS: No, sir. 

THE COURT: Well let us find out. 

THE WITNESS: Payne was booked at Police Headquarters. He had 
also been booked at No. 4 Precinct at the time of his arrest. On the arrest 
book when they transferred him to Headquarters they write TO2, to trans- 
fer to the Robbery Squad. Even though the officer knew nothing about this 
particular Icase, he was entitled to have the case booked to him because 


he did arrest Payne and that information was transferred from our arrest 
book to No. 4 arrest book after midnight but he was booked and charged 


earlier on the book at police headquarters. 

THE COURT: What is what I want to find out. What time did that 
occur? 

THE WITNESS: That occurred between about 7:30 and a quarter til 
8:00 o'clock. 

THE COURT: This was after the identification by ee Warren? 

THE WITNESS: Yes, sir. 

THE COURT: Then he was transferred? 

THE WITNESS: The case so that the arresting officer would get 
credit for it, it was transferred to his precinct. 

THE COURT: Before this identification on November 4, you testified, 
I think, in answer to the District Attorney's question that there were no 
threats were used, force used, or anything like that. Did you tell the 
defendant that anything he said might be used against him in court? Did 
you warn him of his rights? 

THE WITNESS: No, sir, I did not. 

THE COURT: And did you advise him of the fact that he could get 
an attorney before this investigation? : 

THE WITNESS: No, sir, I did not. 

THE COURT: You did not tell him that anything he said might be 
used for or against him in court? | 
THE WITNESS: No, sir, I did not. 

THE COURT: Then the identification took place around 7:00 or 


7:30 P. M. ? 

THE WITNESS: That is right. 

THE COURT: And that is when you claim he admitted? 

THE WITNESS: Yes, sir. 

THE COURT: And then he was booked shortly after that at Head- 
quarters? 

THE WITNESS: He was charged. 

THE COURT: Do you know the reason for his not being arraigned 
that evening? Do you know anything about that? 

THE WITNESS: Your Honor, since it wasn't necessary for me to 
obtain any additional information from him, they do not like to call a judge 
out at that time just to arraign a person when it isn't necessary for us to 
question them further, and at that time it was not necessary for us to 
question him any further. 

* * a * 

THE COURT: Is there anything you want to say? 

MR. RHYNE: Yes, Your Honor, I would like to have this marked 


for identification Defendant Payne's Exhibit No. 1, which is a true copy 


of a record of the Municipal Court in the District of Columbia, showing 
that the defendant Payne was presented before one of the judges of that 
Court, sitting as a committing magistrate on November 5, 1960. I offer 
that in evidence. 

THE COURT: What does that show the time? 

MR. RHYNE: This does not show on the copy. I would note that 
the complaint which is the first paper in the file in this case indicates 
that the complaint was filed after presentment at 11:00 o'clock A. M. on 
Saturday, November 5, so that the presentment evidently occurred some 
time between 10:00 and 11:00 o'clock A. M. 

THE COURT: All right. 

MR. RHYNE: I think the evidence shows here that the Defendant 
Payne was arrested on suspicion of felony when in fact the officer had no 
knowledge of a felony having taken place. At most he had a knowledge 
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of attempted larceny which is not a felony. The man was arrested and 


booked for one purpose only, the purpose of investigation, not a legal 
charge. He was, in fact, investigated and was investigated throughout the 
afternoon of November 4, during the whole of which time the committing 
magistrate was sitting. The booking procedure was done early in that 
afternoon. Thereafter, he could have been presented without further de- 
lay before a magistrate and he was not. | 

Instead he was interrogated and he was subjected to a police line up 
without advice as to his rights to remain silent or his rights to retain 
counsel. In fact, an identification was had at about 7:30 in the evening 
and if you consider the statement a confession, the confession was had 
that evening and thereafter he was charged with grand larceny because, 
by the testimony of Sergeant Dixon, himself, there were no grounds to 
charge him before that. = - 

So they got what they were after and they then charged him and they 
got it illegally. It is our contention that the confession is inadmissible; 
that the identification of November 4 is inadmissible and that any identifica- 
tion now by Jonathan Warren, the complaining witness, is a direct result 
and possible only because the Defendant Payne was illegally detained and 
was then identified, during that period of the illegal detention, by the 

complaining witness Warren. And it is on this ground that we have 
objected to any testimony by the complaining witness Warren which tends 
to identify Payne as one of the perpertrators of the alleged larceny on 
April 15. 

THE COURT: Mr. Lowther? 

MR. LOWTHER: Your Honor, I do not quite follow my friend's 
argument. I can put a witness on this stand in front of Your Honor and I 
Say with all due respects, and there could have been guilty, and assuming 
arguendo, andI am not admitting right now that there was, and that 
witness whether he is a victim of a robbery or flimflam or anything at all, 
can say on such and such a date, I saw this man or another man and he 
robbed me. Whether or not he was a lineup or not, I do not propose to 
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ask this man about a line up, this Jonathan Warren. What counsel is try- 
ing to mislead the Court to do. 

* * * * * 

THE COURT: Now if you can get some law on that point that the 
Government is not permitted to put a witness on the stand and say, in effect, 


I was robbed, say six months ago and that is the man who did it. That is 


what you are asking me to keep out of this case. 

MR. RHYNE: Yes, Your Honor. 

THE COURT: Have you got some law on that point? 

MR. RHYNE: I would like to cite this one case right now. 

THE COURT: All right, suppose you do that. 

MR. RHYNE: The case of the Silverthorne Lumber Company versus 
the United States which deals with -- 

THE COURT: That is a search and seizure case. 

MR. RHYNE: Yes, sir, and I think the same rationale applies. 

THE COURT: Give me the citation you have there? 

MR. RHYNE: 251 U. S. 385. There the evidence which was sought 
to be -- 

THE COURT: 385? 

MR. RHYNE: 385, Your Honor. The evidence which was sought to 
be introduced there was innocuous in itself but had been acquired through 
the use of evidence which was illegally taken. I think the same rationale 
applies here although granted it is -- I think that there is -- well, if this 
is an illegal detainer under Mallory I think the same rationale applies. 

THE COURT: Rule 5A of the Federal Rules of Criminal Procedure 
describes this problem of being before the Commissioner: An officer 
making an arrest under a warrant issued on a complaint or any person 
making an arrest without a warrant, shall take the arrested person without 

unnecessary delay before the nearest available Commissioner or 
before any other nearby officer empowered to commit persons charged 
with offenses against the laws of The United States. When a person arrested 
without a warrant is brought before 2 Commissioner or other officer, the 


complaint shall be filed forthwith. 

Now the question is, assuming that the Government does not try to 
offer any statement allegedly made by the defendant, he was then under 
arrest, can the Government be prohibited, prevented from putting a witness, 
the victim shall we say, on the stand and say that is the man who stole my 
money on April 15. That is the first question. | 

MR. RHYNE: That is the point, Your Honor, and it is our contention 
that they cannot do that because the evidence from the mouth of the witness 
is not independent of the illegal identification. It is a direct result of the 
illegal identification. 

THE COURT: Well suppose the witness could say without saying 
that I went to the line up and sawthis man in the line up, that I am positive 


that is the man, without any reference to the line up. Could se say that 


or not? 

MR. RHYNE: Your Honor, if this man had not been legally detained 
he would not be here today for the identification. 

THE COURT: Well, suppose the Government -- you ae some 
authorities over this evening and let us argue this out in the morning. 

MR. RHYNE: All right. | 

MR. LOWTHER: All right. 

(The Court adjourned at 3:58 P. M. until 10:00 A. M. the 
following morning. ) 

* * * * 

Wednesday, December 21, 1960. 

Trial of the above cause was resumed before THE HONORABLE 
JOHN J. SIRICA, United States District Judge, and a jury, at 10: 00 
o'clock A. M. 

* * 

PROCEEDINGS | 

MR. LOWTHER: I would like to put Sergeant Dixon on the stand, 
because there are a few things I have learned that I didn't know about since 
yesterday. ! 


THE COURT: All right. 
Thereupon 
MILLER A. DIXON 
a witness, recalled by the Government, having been previously Sworn, 
resumed the stand and was further examined and testified as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. LOWTHER: 

* * * *x * 

Q. Now, Sergeant Dixon, you completed talking with the Defendant 
Payne as you best recall it, and how long did you talk with him and when 
was your conversation completed? That is, in the afternoon hours over 
there? A. When I first talked with him? 

Q. Yes, sir. A. I talked with him about a half an hour. He didn't 
tell me anything, so, so far as cases were concerned, he just sat at my 
desk. There was no questioning. I had several cases which had been re- 
ported recently and I was checking through to see if the descriptions fitted 
him, and of course if the descriptions did not fit him there would be no 
reason to bring any of those complainants in. However, I did find one 
that fitted him so that is why I had that complainant come in at the time it 
did, plus any other information I had concerning it. 

Q. Now, my question again, Sergeant, is how long did you talk with 

him and when did your conversation finish that afternoon, as best 
you recall the times? 

First of all, how long did you talk with him? A. Concerning cases, 
I may have talked to him about a half an hour. 


@. Now, when did your talk with him finish? In other words, when 


was he turned back down to the cell block, Sergeant? A. I don't re- 
member. I don't recall, because that day I was working from 11 to 7 
and he may have sat there in the Robbery Squad until 7 o'clock, but he 
was not being questioned during that time. 

Q. When did you try to get a hold of this Jonathan Warren, and 
when were you able to locate him, whom we have before His Honor today? 
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A. About 6 o'clock that afternoon, November 4, 1960. 

Q. And when did you make your -- when did you try to get ahold of 
him, sir? Did you have any trouble, is what I am trying to find out? 

A. I didn't know how to contact him at his place of employment, sol 
called his home and left word there for him to call the office, and he did, 
and he came down immediately. 

Q. Now, then, what time was it that Jonathan Warren identified 
the defendant Waverly Payne in the line-up over there at Headquarters? 

A. It was between 7:15 and 7:20 in the afternoon of November 4th. 

Q. You mean in the evening? A. In the evening. 

Q. Now, up to that time you had not advised this defendant Payne 
that he didn't have to talk and so forth and so on, had you, sir? A. No, 
sir. : 

Q. Now, after the complaining witness Warren had identified Payne 
in the line-up, can you tell His Honor whether or not the complaining wit- 
ness had anything to say about the method of this flimflam that was operated 
onhim? A. After Payne was i ifi he was then brought back into 
the office of the Robbery Squad. He, the complainant and myself, were 


sta = ime asked the complainant to tell me in 
eee 
Payne's presence just t how he was S flimflammed. 

ETRE eat eneen, ae eee a 


Payne started laughing, and that's when he admitted that that was his case, _ 


MR. LOWTHER: I think that's all, Your Honor. 
THE COURT: I think he went over some of this yesterday. 
MR. LOWTHER: Yes, I think so, Your Honor. 
THE COURT: He was not arraigned, though, until the following 
morning. 
MR. LOWTHER: That's right. 
* * * * 
FURTHER CROSS-EXAMINATION 
BY MR. RHYNE: 
* * * a * 


Q. You referred in your testimony just then to an admission which 
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Mr. Payne made in this talk after the identification. That's the same So- 
called admission that you referred to yesterday, isn't it, the one about the 
suit fitting tailormade? A. Yes, sir, that's correct. 

THE COURT: Now, Mr. Rhyne, let me see if we can't get together 

on what is before the Court: 

There are only two things before the Court: 


First is whether or not I am going to agree with the ruling of who- 


ever overruled your motion to suppress, aS to the articles taken from the 
defendant Payne, was it? 

MR. RHYNE: That's correct, Your Honor. 

THE COURT: You had a hearing before which Judge? 

MR. RHYNE: Before Judge Pine, Your Honor. 

THE COURT: And that has been how long ago? 

MR. RHYNE: That was on Friday of last week. 

THE COURT: He denied your motion to. suppress? 

MR. RHYNE: That's correct. 

THE COURT: Now, I feel that that ruling, in my opinion, was 
correct. I think that that officer, with the information he had available 
to him, the first officer -- what was his name? 

MR. RHYNE: Officer Jewell. 

THE COURT: Yes. He had been told, as I understand his testimony, 
by some person, that somebody tried to flimflam him, and I think he in- 
dicated that this man Payne was one of them, did he not? 

MR. RHYNE: That's right. 

THE COURT: And then he gave chase to this Cadillac automobile, 
stopped the automobile, they were trying to get away from him. That is 

correct, isn't it? 

MR. RHYNE: I don't think the evidence shows he was trying to get 
away from them. 

THE COURT: At least they had to drive pretty fast to catch up with 
him? 

MR. RHYNE: I don't think the evidence shows that. 
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THE COURT: He did have information that Payne was one of the men 
who tried to work this flimflam trick on him, the officer. He said that 
on the stand. 

MR. RHYNE: That's correct, Your Honor. 

THE COURT: I think he had probable cause to do what he did, and 
that is undoubtedly what Judge Pine found, I think. 

MR. RHYNE: My contention there, Your Honor, is that he had pro- 
bable cause of misdemeanor only. 

THE COURT: Well, I disagree with you on that. 

Now, he searched him, did he not, he arrested this man? 

MR, RHYNE: That's right, and he searched him on the spot. 

THE COURT: And what did he find? 

MR. RHYNE: Nothing. 

THE COURT: He didn't find anything at that time? 

MR. RHYNE: That's the testimony, Your Honor. 

THE COURT: When did he find anything? 

MR. RHYNE: He found these things which were introduced as 


Government's exhibits, or which are identified as Government's Exhibits 


1, 2 and 3 at the Precinct Station subsequently. 

THE COURT: They were on his person? 

MR. RHYNE: That's right. 

* * * * J 

THE COURT: Now, as to the fake money there and the handkerchief 
with the paper inside of it, I think that is admissible. 

Now, the letters, what relevancy do they have to this matter? 

MR. LOWTHER: Well, they have this relevancy, that these letters 
are used in this handkerchief switch. They are exhibited to the victim 
and, "Look at the money I'm going to get from dear brother," -- 

THE COURT: I understand. I have not read the letters. 

That is what you contend the relevancy is? 

MR. LOWTHER: Yes. 

I am going to call the expert and he will be able to tell you. 
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THE COURT: Now, Mr. Lowther, I feel this way about this matter, 
and this is not critical of the officer, because I think the officer did a 
very fine job. This man is an expert in this line, he has been on the 

66-A Department many years, and the Court believes his testimony. I 
am not going to disbelieve anything he said. He has been very frank with 
the Court on the stand as to what he did. 

But I believe under the Mallory decisions and the other decisions 
there was too much of a delay between the time this man was questioned 
by the officer, when he was trying to run down these various alleged crimes. 

am not going to permi tify before the jury what 
it fits me," oo that 


a 
Pre etn 
nat nar easiest 


You have got | me e right. WN 
——T Suppose e that is what the officer had in mind. 
THE WITNESS: Yes, sir. 
THE COURT: And having in mind the "lingo" these people used and 


the language they used, you knew that is what he meant, that you had him 
right, or the case fitted him; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: I don't think I am going to permit that testimony, out 
of an abundance of caution. I mean, it may be admissible, but I am going 
to follow the Mallory rule and the other decisions in the Court of Appeals. 

However, as to the search and seizure, I think that was a lawful 


search and seizure at that time under all of the circumstances. 

Now, the fact that this man -- now, I haven't heard the complaining 
witness. You tell me, Mr. Lowther, that he will testify in substance, as 
I understand your contention, that he can identify this man Payne? 

MR. LOWTHER: Yes, sir. 

THE COURT: Regardless of the line-up, that he can identify him 
as the man who perpetrated this fraud or trick on him? 

MR. LOWTHER: That's right. 

THE COURT: I will have to wait until I hear that testimony, but 
that is going to be the Court's ruling in this case. 
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MR. LOWTHER: Could I just give Your Honor the benefit of my view -- 
THE COURT: I don't want you to get any testimony before this jury 
that is on the borderline or that the Court has already ruled you can't 
put in. | 
I know you won't do it. 
MR. LOWTHER: I won't. 
I just wanted to show you that I did look at the cases, and! the one that 


I was going -- I was going to tell Your Honor that I, too, thought it was 


a close matter. 

THE COURT: I am glad to hear you say that. 

MR. LOWTHER: I was going to call Your Honor's attention to this: 

I am sure Your Honor has seen this. It's the case 9 les D. 
Fredrickson, decided in 1959, April 23rd, by Judges =a Bastian, 
FS Sn eT arrested a man, 
they had knowledge of a warrant outstanding and they arrested him at 
5 P. M. March 18th in Silver Spring, waived extradition, turned over to 
the Washington Police Department at 9:15 P.M. 

No, he waived extradition 9:15 P. M., came into Washington at 
11 P. M. », booked and questioned concerning robbery, denied any in- 
volvment. Questioning took place at 11:30 P. M., midnight. 

About 4:30 P. M., March 19th, the following morning after his 
arrested, they have a line-up and he is complaining about the line-up, 
this defendant here. He says, ''These other fellows don't look like me," 
and so forth and so on, and he says, "What's the use? They ae going to 
identify me anyhow." 

And wnat I was going to urge upon Your Honor, with the proviso that 
I realize it is close, is that at the time Payne said, "Well, the suit fits 
me, it's tailor-made," he was not being questioned by Sergeant Dixon. 

He was listening to Jonathan Warren saying how he was flimflammed, 
and that is when he volunteered. 
THE COURT: Now, listen to this language in the Mallory case, and 


I want the officer to pay attention to it because you may have occasion in 
| 


70 


46 


the future to refer to it, Officer. 

This is the pertinent language, I think, which applies in this case: 
The scheme for initiating a federal prosecution is 

plainly defined. The police may not arrest upon mere 

suspicion but only upon probable cause. 
The next step in the proceeding is to arraign the 

arrested person before a judicial officer as quickly as 

possible so that he may be advised of his rights and so 

that the issue of probable cause may be promptiy de- 


termined. 
The arrested person may, of course, be booked 


by the police, but he is not to be taken to Police Head- \ 
quarters in order to carry out a process of inquiry 

that lends itself, even if not so defined, to eliciting 

damaging statements to support the arrest and ultim- 


ately his guiit.” 

Now, I have already ruled on this. You know how far you can go. 

Now, I am going to permit the evidence to be offered as to what 
they found. I will not permit the officer who made the first arrest, we 


will say, to testify to what information he had. 
He may say, "I had certain information," but I cannot permit 


hearsay to be testified to. 
MR. LOWTHER: No. 
MR. RHYNE: Your Honor, you have ruled on the evidence of these 


various -- 
THE COURT: I am following Judge Pine's ruling because I think 
Judge Pine was right. I don't have to follow it but in this case I think 


he was right in denying the motion to suppress. 

MR. RHYNE: I understand that. 

Now, we also have an objection here to testimony by the com- 
plaining witness, Mr. Warren, which identifies Mr. Payne as one of the 


participants in the April 15th larceny. 
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Your Honor asked for authority on that yesterday. I am prepared 
to offer authority and to argue the point. 

THE COURT: What is the authority? What case do you rely on? 

MR. RHYNE: I rely on the Silverthorn case, which I recited to 
you yesterday. 

THE COURT: Was that not an illegal search and seizure case? 

MR, RHYNE: That's right, Your Honor, I don't think that dis- 
tinguishes it, however. | 
THE COURT: The Fourth Amendment provides in substance that 


the right of the people to be secure in their persons, houses, papers 


and effects, against unreasonable searches and seizures, snall not be 


violated. 

Tnat's the substance of the section. Will you agree with 3 me on that? 

MR. RHYNE: Yes, Your Honor, absolutely. 

THE COURT: We are not in my opinion dealing with an unreasonable 
search and seizure. 

Tnis is something that the man will testify he saw with his eyes. 

You contend that that is an unreasonable search and seizure, that 
he cannot testify to what he saw? He is not testifying to what was seized 
from this man. He is going to testify on the stand that tnis defendant 
Payne was one of tne men that tried to steal his money, in connection 
with this larceny by trick game, or flimilam. 

You say this man, the complaining witness, cannot take the stand 
and say that this man Payne is tne man who did it, regardless of whether 
he saw him in the line-up or not. Is that your contention? 

MR. RHYNE: Yes, Your Honor, if you view that evidence inde- 
pendently it would certainly be admissible, but it cannot be viewed in- 
dependently. | 

THE COURT: What you are asking me to do, frankly, is to. extend 
the Mallory rule. Isn't that the fact? ! 

MR. RHYNE: I don't think it is an extension, Your Honor and if it 
is, it certainly is a logical extension. 
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THE COURT: Well, I am not going to extend it that far. The Courts 
of Appeals will have to pass on it. I don't think it goes that far. 

MR. RHYNE: I think the Courts have passed on it, and would 
like to put some cases before Your Honor on it for your consideration 
before you rule. 

THE COURT: I will listen to it. 

MR. RHYNE: It is the crux of this case, because the case rises 
or falls on the basis of this identification. 

THE COURT: I understand. 

MR. RHYNE: I first wish to point out to Your Honor that we have 
two objections here to this testimony: 

One is an objection that the detention was illegal because it was 
pursuant to an investigation. 

There is no such thing as an arrest on a charge for investigation. 

That is the first, and that is a Fourth Amendment objection. 

The Court of Appeals in the Bynum case reported at 104, Court of 
Appeals Reporter, 368, a 1958 case, has held that an illegal arrest is 
an illegal seizure of the person under the Fourth Amendment, and so 
here we are arguing the fruit of the poisonous tree doctrine. The tree is 

poisonous here on Fourth Amendment grounds, the same as the 


tree was poisonous on Fourth Amendment grounds in the Silverthorn case. 


My second point is that the detention was illegal because of failure 


of the presentment before a committing magistrate. 

A different reason, either of these two reasons in itself is sufficient 
to make the contention illegal. 

Now, I don't see why the rule should be any different for a Fourth 
Amendment illegal detention and a Rule 5 illegal detention. The rationale 
in both cases is the same, that is, to provide a sanction to prevent the 
police from using unlawiul means of obtaining evidence by denying to the 
Government any advantage from the use of that evidence. 

That is what the Silverthorn case held. Tnat is what other cases 


hold with regard to Rule 5 detentions, and that is what the Mallory case 
held. 
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I would point out to Your Honor that the fruit of the poison tree 
doctrine has been applied in Rule 5 cases. It is not restricted to Fourth 


Amendment cases. 

And I cite the two Jackson cases, the first of these reported in 
106 Court of Appeals for the District of Columbia, 396, a 1959 case. 

And the second case, handed down just this month, on December 6, 
1960, Court of Appeals No. 15754. 

Both of these cases applied the fruit of the poison tree doctrine to 


Rule 5 detentions. 

The examination in those cases -- and the cases went both ways -- 
was whether or not the evidence sought to be introduced was independent 
of the evidence illegally acquired, and it is our contention that this 
testimony by the witness Warren on the stand today could not possibly 
be divorced from the initial identification during the period of illegal 
detention. 

It is possible only because of the illegal identification that the de- 
fendant is here today. 

THE COURT: I don't know what he is going to say. I want to hear 
his testimony. 

He may be able to identify him if he never sawhim in the line-up. 

MR. RHYNE: He could not identify him if the defendant were not 
in court, Your Honor, and the only reason the defendant is in court, and 
the only grounds for holding him, the probable cause, required for the 
period of illegal detention, was this initial identification. 

THE COURT: I'm sorry, I don't agree with you. You have made 
your record and a very fine argument, I will say that, and a very good 
point, but I don't think this is a Mallory case. I don't think what this 

man saw, I mean, the fact that he can identify this man as one of 
the defendants in this case, I don't think has anything to do with the point 
of law that you proposed. 

I am going to overrule your motion. 

MR. RHYNE: I recognize that, Your Honor, but I would like before 
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I conclude to call one other case to Your Honor's attention, the case of 
United States versus Klapholz, reported 230 Fed 2d 494. 

There is language at page 498 which has been cited with approval by 
our Court of Appeais in the Bynum case, which I have already cited, to 
the effect that evidence other than confessions obtained during an illegal 
Rule 5 detention is inadmissible. 

I am presenting that to Your Honor because we do have evidence here 
other than a confession. 

THE COURT: I have ruled with you on the confession, have I not? 

MR. RHYNE: ize that, Your Honor: 

THE COURT: I think the Mallory case is on all fours with the facts 
in this case. 

I think the Court should and will follow the Mallory decision but I 
cannot stop a man from testifying if he is going to so testify that this is 
the man that tried to rob me or tried to steal my money. 


* * * * 


THE COURT: Bring in the jury. 


(Whereupon, the members of the jury returned to the courtroom and 


took their seats in the jury box.) 

THE COURT: Good morning, ladies and gentlemen. I am sorry we 
had this delay. 

Thereupon 

JONATHAN WARREN 
a witness, called by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Now, sir, your name is Jonathan Warren; is that not right? 
A. That's right. 

Q. And, Mr. Warren, in the month of April, and specifically on 
Friday, April 15th, were you employed over at the United States Depart- 
ment of Agriculture in Southwest Washington? A. Yes, I was. 
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@. Andon that Friday, April 15th of this year, Mr. Warren, did 
you have occasion to receive a check from that lady who testified yesterday, 
Mrs. Grace Farrell? A. Yes, I did. | 

Q. Beg pardon? A. Yes. 

Q. And after you got that you cashed it, did you not? A.| That's 


right. 
Q. Where didyougoafter you got that check? A. I went to McLaugh- 
lin Bank to get it cashed. 

Q. And that is the Southwest branch of the McLaughlin Banking 
Corporation over where? A. At 12th andD. 

Q. 12th and D Southwest Washington? A. That's righ 

Q. Did you get the check cashed, Mr. Warren? A. Yes, I did. 

@. And how much money did you get when you cashed it? A. $170.00. 

Q. After you cashed the check, where did you start for? A. I 
started back, coming back to the Agriculture Department. : 

Q. Now, on your way back to the Agriculture Department, did you 
meet up with anyone -- well, I should say, any person or persons whom 
you see in court today? A. Yes, I did. | 

Q. Now, will you, with His Honor's leave, will you step down, sir, 
from the stand, and point out the person whom first you met up with back 

there after getting $170.00 on Friday, April 15th? , 

MR. LOWTHER: May he leave the stand, if Your Honor please? 

THE COURT: He may. ! 
MR. LOWTHER: You can step around back, if you want to. 
(The witness stepped to defendant Payne.) 

MR. LOWTHER: May the record indicate that the witness has 
designated the defendant Payne? 

THE COURT: The record will so indicate. 

BY MR. LOWTHER: 

Q. Did there come a time, wnile you are still down there, did there 
come an occasion when you ran up with somebody else whom you recognize 
in this court today, and if so, will you point that person out? | 
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MR. LOWTHER: May the record indicate he has indicated the 
defendant Ulysses Morgan, please, sir? 
THE COURT: The record will so indicate. 
(The witness resumed the stand.) 
BY MR. LOWTHER: 
Q. Now, I want you in your own words to tell His Honor and these 


ladies and gentlemen of the jury, -- 

First of all, was it in the District of Columbia that you met up with 
Payne and Morgan? A. Yes, it was. 

Q. And about what time of the day on Friday, April 15th, 1960, 
was it, that you first met up with the defendant Payne, or the one nearest 
you? A. It was about, between 10:30 and 11 a. m. 

Q. Now I want you to tell His Honor and these ladies and gentle- 
men what happened between you and Payne and you and Morgan that Friday 
morning? A. After leaving the bank, Payne came up to me and was 
talking to me in a dialect and asked me did I know where the Box Hotel 
was. 

THE COURT: The what? 

THE WITNESS: The Box -- B O X (spelling) Hotel was, and I told 
him I nad never heard of it, and he explained that he was just off of a 
ship from Jamaica and that he didn't understand too much about our city 
of Washington, and he asked me --~ he told me that he gave some money 
to a lady and she told him to meet her at the Box Hotel, and he couldn't 
find it, and she had directed him in that area. 

So I told him it wasn't any such thing as a Box Hotel in Washington. 

So at that particular time he said, "We'll ask this fellow coming 
up here” -- and that was the other fellow. 

BY MR. LOWTHER: 

Q. That was Morgan? A. Yes. 

Q. Allright. A. SoI told him to ask. So he said, "Well, I can't 
talk too good." 

So I asked Morgan. 
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And he said, ‘No, I ain't never heard of the Box Hotel neither." 

So Payne went about explaining the same thing that he sruigined 
to me, what the lady had done to him. 

So we told him the lady had probably gotten him for the money. 

So Morgan said, "Well, if you are looking for some ladies, I will 
direct you where some ladies are." | 

So I said, "Well, O. K., well, I will see you all then.” — 

And he said, "Well, no I want you to go with us because I met you 
first." | 
Q. Who said that he wanted you to go with them? A. Payne. 

Q. Goahead. A. Andhe said, "Well, if you go, I will ive both 
of you $10.00 apiece to take me there." 

So I said, "Well, O. K." 

So we were walking on down and he showed me this large roll of 
money in his pocket and I told him, I said, "Why don't you put itina 
checking account, because somebody is going to get you if yon ‘go in one 
of these houses with that money." 

So, walking down, he said, "Well, I didn't understand” i" he don't 
understand procedure and all, so I said, "O. K." 


So we kept walking on down, so he said, "Well, since Es 
might get me" -- we had got at 7th and D then, he told me, "Tf somebody 
will get me, why don't you keep my money for me?" 

I said, "Well, 0. K." 

So I gave him a card that we usually get at Agriculture that you pay 


a dollar a year for it, and it had my room number and name on it and 

my telephone number, and I told him, I said, "You give me the money and 

you can have this card and you can call me at the Agriculture Department 

after you return back from where you are going, because it will take too 

much time and I have to get back to my job." | 
So he gave me the money wrapped in a handkerchief and I put it in 

my pocket, except for Mrs. Farrell, so he said, "Why are you putting 


protection on your money and not on mine? Why not put it together?" 
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So I said, "Well, it really didn't make any difference," because I 

thought after putting them together I would have both, you know, 
his money and my money, and he could call me and get his money back. 

So he said, "Well, don't put it in your pocket." 

He wrapped it in a handkerchief and said, "Put it in your shirt 
where you will know where it is and nobody can't steal it from you." 

So when he showed me how he had done it, it was explained that is 
where the switch was. 

And he took the handkerchief out and I put it in my shirt. 

So, walking back, leaving 7th and D going around the corner, I 
felt it and it didn't feel as thick as it should have been, so I looked at it 
and it was play money. 

By that time they were getting out of a cab and I ran behind the cab 
and tried to call him but the cab didn't pay any attention. 

So I got the cab number and the name of the cab and that's how it 
was. I went to the police station, the Precinct. 

Q. Now, Mr. Warren, I want you to explain, if you will, sir -- 
you were talking about a handkerchief, I think, were you not? A. That's 
right. 

* a” * * * 

Q. When you say he showed you, after he wrapped the money up 
in the handkerchief, where he wanted you to put it, what did he physically 


do? Show His Honor and the jury wnat Payne did with that balled-up 
handkerchief. 
THE COURT: You can stand up, if you want to. 
(Tne witness arose.) 
THE WITNESS: Well, I was getting ready to put it back in my 
pocket and he said, "No, don't carry it like that because you might lose 


it Ww 


He said, "I want you to open your shirt and stick it in your shirt." 
It was explained to me later that that is when the switch was. He 
had another handkerchief inside there, switched the handkerchief and 
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then showed me and put the other handkerchief in mine. 
MR. RHYNE: Your Honor, may we approach the bench? 
THE COURT: All right, you may. 

AT THE BENCH: 

MR. RHYNE: Your Honor, we have gotten to the point now where 
there is questioning with regard to a balled-up piece of paper in a hana- 
kerchief. I notice the Government's Exhibits 1, 2, 3 and 4, which are 
introduced as means by which they accomplished this, these are not, 
so far as any evidence shows, the means by which this particular -- 

MR. LOWTHER: I wil! put them down in the chair. ! 

THE COURT: At! right. 

MR. RHYNE: I wouldn't want any reference to them and would 
like them to be out of the jury's sight. | 

THE COURT: All right, you may do that. 

* * * 

BY MR. LOWTHER: 

Q. Now, had you known or recognized either of these defendants, 
had you known them prior to the time that the defendant Waverly L. Payne 
first came up to you and asked you about this Box Hotel business? A. No. 

* * * * | * 

CROSS-EXAMINATION 


BY MR. RHYNE: 
* * * * ik 


Q. Have you ever seen Mr. Payne up until November 4th when he 


was arrested? A No, I haven't seen him. 

* * * 

MR. LOWTHER: Call Oiticer Jewell. 

MR. RHYNE: May I approach the bench? 

THE COURT: You may. 
AT THE BENCH: 

MR. RHYNE: Your Honor, I object on behalf of the defendant Payne 
to any testimony by this officer concerning any circumstances of the 
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arrest of Payne or the articles found in his presence. 

I have already stated one objection to these articles which Your 
Honor has overruled. 

I would like to say, however, that I consider these articles irrelevant 
in the present case as to whether or not Payne was involved in a larceny on 
April 15th and I consider them highly prejudicial to his interests if intro- 
duced. 

* * * 

THE COURT: Very well. Overruled. 

IN OPEN COURT: 
Thereupon 
HAROLD D. JEWELL 
a witness, called by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Officer, your name is Harold Jewell; is that not correct? 
A. Yes. 

Q. And you are a private in the Washington Metropolitan Police 
Department, is that right? A. That's right. 

Q. And you were an officer of our police force as of the 4th day 
of November of this year; isn't that right? A. Yes. 


Q. Did there come atime, sir, on November 4th, 1960, when 


you had occasion to place under arrest the defendant Waverly L. Payne, 
the one nearest you here at the table? A. Yes. 

Q. And without giving any information, did you place him under 

arrest as the result of information received by you? A. Yes, sir. 

Q. What time of the day did you arrest Payne and where did you 
arrest him? 

Never mind the circumstances. Just the time and where you 
arrested him? A. Shortly before noon at 6th and D -- 

THE COURT: I can't hear you. 
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THE WITNESS: Shortly before noon, and that was at 6th and D as 


in Denver, Southwest. 
BY MR. LOWTHER: 
Q. Now, there came a time, did there not, Officer, after you 
placed him under arrest, that the defendant Payne was transported to 
the Fourth Precinct of the Metropolitan Police Department? A. Yes, sir. 
Q. When he arrived, or after Payne got to the Fourth Precinct, 
did you have occasion to conduct a search of Payne's person? A. Yes, sir. 
MR. LOWTHER: May these be marked, Your Honor, for identi- 
fication purposes, at this time? | 
THE COURT: They may. 
MR. LOWTHER: As Government's Exhibit No. 1; Government's 
Exhibit No. 2; Government's Exhibit No. 33 Government's Exhibit 
No. 4, please, sir. | 
THE CLERK: Government's Exhibits 1, 2, 3 and 4 marked for 
identification. 


(Thereupon Government's Exhibits Nos. 
1, 2, 3 and 4 were ae for identi- 
fication. ) 


BY MR. LOWTHER: 

Q. Now, Officer, I want to show you, first of all -- 

MR. RHYNE: Your Honor, may I approach the bench? | 

THE COURT: You may. | 
AT THE BENCH: 

MR. RHYNE: Your Honor, I would like to renew my objection 
here. I think perhaps the damage has already been done, but convictions 
of crime could not be admissible here. I don't see why this which tends 
to show that a man is guilty of another crime should be. | 

THE COURT: I will hear the District Attorney. 

MR. LOWTHER: I think it is admissible as the result of a legal 
arrest. 

These are the tools of crime, three of them, the self-same tools 
that were used -- : 
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THE COURT: Wouldn't it be admissible to show the knowledge 
that the defendant Payne had and how this flimflam game operates? 


It might be circumstantial evidence, true, it might be, I don’t say 


itis. 

But I would think it would be evidence that has some probative value 
that the jury might consider if they believe the identification or believe 
the story of the complaining witness. That is a matter for the jury. 

MR. RHYNE: Your Honor, it seems to me that any reason which 
would lead the jury to consider this would also be prejudicial to the de- 
fendant for the exact reasons I stated. 

THE COURT: I overrule the objection. 

IN OPEN COURT: 
BY MR. LOWTHER: 

Q. In respect to Government's Exhibit No. 1 for identification, 
where, if you did so, did you recover that folder and its contents -- if 
you will look at the contents, where did you recover that folder and its 
contents from the person of the defendant Payne? A. Right rear pocket. 

Q. Beg pardon? A. The right rear pocket. 

Q Will you look inside, sir, and see whether or not it contains 
that folder, the items that you found inside there after you searched him 
on November 4th? A. Yes, sir, that's right. 

Q. Now, in respect to Government's Exhibit No. 2 for identification, 
where, if at all, did you recover that article from the person -- I will 
show you at the same time Government's No. 3 for identification. 

Where did you recover Government's 3 and 2 from the person of 
the defendant Payne? A. One of these was in his right-hand jacket 
pocket and one of these was in his left-hand jacket pocket. 

Q. And did you examine the Government's Exhibits 2 and 3 after 
you recovered them from the defendant Payne on November 4th? 

A. Yes, sir. 

Q. Will you examine them today, sir, and tell His Honor and the 

jury whether or not underneath those $1.00 bills, on the outside of those 
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rolls, what kind of money it is? A. It is one real dollar on the outside, 


and it is all play money on the inside of this roll. 

It is one real dollar on the outside of this one and it is all play 
money on the inside of this roll. 

Q. Were those Government's Exhibits 2 and 3 that you have now 
testified about to the Court and jury in the same condition at the time 
you received them, recovered from defendant Payne, back on November 
4th, Officer? A. Yes, Sir. ! 

Q. With respect to Government's Exhibit No. 4 for identification 
which I now show you, where, if at all, did you recover that article 
from the defendant Payne on November 4, after his arrest? A I 
recovered this from his left rear pocket. 

Q. And did you examine the contents of that rolled-up handker - 
chief, that tied handkerchief, after you recovered it from ae rear 
pocket on November 4th? A. Yes, sir. | 

Q. And what did you find -- examine it today, if you don’ t mind, 
please, Officer. 

What are the contents now, sir? A. This balled-up newspaper. 

Q. Was that balled-up newspaper inside the handkerchief when 
you recovered it from Payne's pocket back on November 4th? A. Yes, 
sir. 

Q. Can you tell His Honor and the jury, Officer Jewell,’ whether 
or not at the time you recovered Government's 4 from the defendant's 
pocket, was it tied up with the balled-up newspaper inside of it, the 
handkerchief? A. Yes, sir. 

MR. LOWTHER: No other questions, Your Honor. | 

* * * * 

MR. LOWTHER: Call Sergeant Dixon, please. 

MR. BROWN: Your Honor, may I approach the bench, please? 

THE COURT: Yes. 

AT THE BENCH: 
MR. BROWN: Your Honor, I want to interpose objections to the 
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testimony of Sergeant Dixon in so far as it relates to the defendant 


Morgan, in that it is our contention that the defendant Morgan was 


arrested under illegal circumstances in the State of New York and re- 
turned to the District of Columbia illegally and that any statement he 
made to Detective Dixon as the consequence of this arrest would be in- 
admissible in evidence. 

THE COURT: Did he make any statement? 

MR. BROWN: He made an admission. 

THE COURT: What kind of admission? 

MR. BROWN: Confessing to this charge. 

THE COURT: Well, I will have to hear the circumstances of the 
arrest. I don't know what happened. 

Suppose I do this: 

This will probably take a half-hour, won't it, out of the presence 
of the jury? 

MR. BROWN: Yes, sir. 

THE COURT: I will excuse the jury and we will go on with the 

testimony out of the presence of the jury. 


MR. LOWTHER: All right. 
IN OPEN COURT: 

THE COURT: Ladies and gentlemen of the jury, first of all I 
want to caution the jury not to draw any inferences one way or the other 
about these bench conferences. 

These are matters discussed out of the presence of the jury and 
the Court does not feel this is any matter that the jury should be con- 
cerned with. 

We are now going to take up a matter out of the presence of the 
jury, and I will now excuse the jury until 1:45. 

(Thereupon, at 12:00 a.m. the jury retired from the courtroom.) 

Thereupon 

SERGEANT MILLER A. DIXON 
a witness, recalled by the United States, having been previously sworn, 
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resumed the witness stand, and was further examined and testified as 
follows: ! 

MR. LOWTHER: Your Honor, this witness was previously sworn. 

DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Sergeant Dixon, what date was it that you went to the City of 

New York to bring back the defendant Ulysses Morgan? A. It was 
on October 4th, 1960. 

Q. And at that time can you tell His Honor whether or not there 
was a police warrant -- and when I say “police warrant" I mean a 
Municipal Court warrant outstanding for him? A. Yes, sir, there was. 
In fact, there was a detainer which had been sent to New York after we 
were notified. ! 

THE COURT: What was he charged with, or what was he , detained 
for? 


THE WITNESS: Charging him with grand larceny in this : pacticuion 


case. 
THE COURT: In this case? 
THE WITNESS: Yes, sir. 
BY MR. LOWTHER: 

Q. And that detainer was lodged with the New York city Police 
Department after you found that he was doing time up there on) a local 
charge up there? A. That's correct, sir. | 

Q. And when you went to New York -- I'm sorry, sir. I forgot 
the date. What was the date again? A. October 4th. 

Q. All right, when you went to New York on October 4th were 

you present, sir -- well, I will put it to you this way: | 

Did this defendant Morgan waive extradition proceedings in New 
York? A. He did. 

Q And were you there when he waived them? A. I was present, 
sir. 
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Q. And you thereafter brought him, Morgan, back down to the 
District of Columbia? A. That's correct, sir. 

Q And there came a time in New York, Sergeant, did there not, 
when this defendant Morgan made certain admissions to you in reference 
to the case that is now on trial before His Honor and this jury ~~ isn't that 
right? A. Yes, sir, he did. 

Q. And will you tell His Honor the time, the place, and the cir- 
cumstances, and the nature of the admissions made, please? A. About 
10 a.m., October 4th, Morgan was arraigned before a Judge in one of 
the courts. 

From that court, he went before someone else, it may have been 
a Commissioner, where he waived extradition. 

Then he went up to the Felony Court which is located in the same 
building. We were there about an hour before the Judge signed papers 

ordering him to be returned. 

It was during that time I had conversation with him concerning 
this case. It was during that time that he admitted participating in this 
particular case. 

Q. What did he tell you, Sergeant? A. He told me he never felt 


right about the complainant. He felt as though he was going to the 


police and he also felt the complainant lied to him because the com- 
plainant told him that he too had served time. 

@. Anything else? A. He didn't go into the case too much, just 
generally talking about it. 

@. Did he have anything to say -- that is, Morgan -- in relation 
to the other defendant, Payne? A. I told Morgan that I had some in- 
formation that another person by the name of "Sunset," is the way we 
put it, was on the other end of this, and he told me that it was correct. 

He told me that he had served time with this person at Lorton 
and he knew him as Tommy Thompson. 

MR. LOWTHER: I have no other questions, Your Honor.. 

THE COURT: Allright. You may cross-examine. 
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CROSS-EXAMINATION 
BY MR. BROWN: 

Q_ Sergeant Dixon, when you talked to the defendant Morgan in 

New York, did you tell him that you were trying to get his case 
brought in the Municipal Court? A. Did I tell him I would try to get 
it brought in the Municipal Court? ! 

Q. That you would try to get his case brought in the Municipal 
Court of the District of Columbia? A. No, sir. That is where he 
would be arraigned to begin with. 

Q. Did you or did you hear anybody advise him at the court pro- 
ceeding of his right to counsel? A. Yes, sir, I did. 

Q. Who was that party? A. A Judge. 

Q. What was the Judge's name? A Ihave his signature on this 
waiver which was signed by Morgan, myself, and a police officer in New 
York, but I can't make out the name. 


THE COURT: Mr. District Attorney, can you make out the name 
there? 


MR. LOWTHER: I will try to, Your Honor. 

THE COURT: Suppose you read it into the record. 

Is this the waiver that the defendant signed? 

THE WITNESS: Yes, sir, it is. 

THE COURT: Suppose you read it in. 

It ought to be in the record anyway, I think. 

Read it into the record, please. 

THE WITNESS: (Reading): 
"United States Court of America, State of New York. 
"Whereas, Ulysses Morgan was arrested by 

Officer Belmar, 28th Squad, of the Police Force of 

the City of New York, and County of New York, 

charged with being a fugitive from justice from the 

State of Washington, D. C., and with having com- 

mitted therein the offense of grand larceny; 
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"whereas he has been informed by the Honorable 
James Muccahy, a Judge of the Court of General 


Sessions of the County of New York, a court of record, 


of his right, the issuance and service of a warrant of 


requisition, and to obtain a writ of habeas corpus as 
provided for in Section 838 of the Code of Criminal 
Procedure; 
"Now sayeth Ulysses Morgan does hereby voluntar- 
ily and not by reason of any threats or undue influence 
on the part of any person or persons whatsoever, waive 
the issuance of service of the warrant provided for in 
Sections 835 and 836 of the Code of Criminal Procedure, 
and does hereby consent to return to Washington, D. C., 
in custody of Sergeant Dixon, Metropolitan Police De- 
partment, the duly authorized agent for the said State 
of Washington, D. C 
In witness whereof said Ulysses Morgan has duly 
executed and subscribed his name to this waiver and 
consent, in the Borough of Manhattan at the County of 
New York, this 4th day of October, 1960, in the pre- 
sence of: 
"James Muccahy, Judge of the General Sessions 
of the County of New York. 
"Received this 4th day of October, 1960, the body 
of Ulysses Morgan, a fugitive charged with grand lar- 
ceny, who is the person who signed the foregoing waiver." 
Below that is my signature, and the signature of the arresting 
officer in New York City, and this waiver also contains the signature 
of Ulysses Morgan. 
THE COURT: What was he serving time on in New York. Was 
he serving time in New York on another offense? 
THE WITNESS: I think it was a similar offense. 


THE COURT: Similar. 

All right. 

BY MR. BROWN: 

Q Now, Sergeant Dixon, when the police detainer was sent to 
New York, did you become informed of the time when ee New 
York sentence would expire? A. Yes, sir. 

Q What date was that? A. The teletype I have from the Police 
Department in New York City states as follows: The date is September 
29, 1960: : 

"Ulysses Morgan, alias Earle Morgan, arrested 

on your warrant and will waive extradition. Advise 

if officer will be present 10 a. m. Tuesday, October 4, 

1960, in Manhattan Felony Court, 100 Center Street, 

to take custody." 

Q. That was sent to you on the 29th? A. Yes, sir. 

Q. Did you have information that his sentence would expire on 
the 29th of September, from any source? A Let me check another 
teletype, please. | 

Yes, I do. 

I have a letter from the Department of Correction, City of New 
York, dated September 2, 1960. : 

The letter was written to "Chief Inspector, Police DERE EAE 
240 Center Street, New York: 

"Dear Sir: 

"Ulysses Morgan, against whom you have a warrant 

lodged, will be released at City Prison, Manhattan, 125 

White Street, New York City, on the morning of 9- -29- 60 

at 9a. m. Please have officer call for him on that date 

as early as possible." 

Q And that was the 29th? A That's the 29th of September. 


Q. And you actually received custody of the man on October 4th; 


1s that not correct? A. That's correct, sir. 
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MR. BROWN: I have in my hand here Case No. 900-60, United 
States versus Ulysses Earle Morgan, which was a previous case which 
was nolle prossed in order to bring the joint defendants before the Court. 

I would like to have this marked as our exhibit, Defendants’ Ex- 
hibit 1, by the Clerk, if the Court please. 

THE COURT: I will take judicial notice of the record of the court. 

MR. BROWN: All right. 

BY MR. BROWN: 

Q I show you this warrant and I ask you to examine it, including 
the back. 

THE COURT: What is the purpose of this; may I ask? 

MR. BROWN: I just wanted to establish that Sergeant Dixon was 
proceeding pursuant to a warrant of the Municipal Court. 

That is the entire purpose. 

THE COURT: All right. 

THE WITNESS: Well, I have read what is on here. I don't know 
exactly what you want. 

BY MR. BROWN: 

Q. Well, the warrant that you served on the court in the State of 
New York, was this the warrant? A. Yes, sir, I believe it is. 

MR. BROWN: No further questions, Your Honor. 

THE COURT: All right. 

MR. BROWN: Your Honor, I wish to address the Court at this time. 

THE COURT: I will hear you. 

MR. BROWN: Your Honor, I think the facts show that the defendant 


Morgan was held in New York pursuant to a detainer by the Metropolitan 
Police; that the Metropolitan Police knew of his release on September 29th. 
But notwithstanding that knowledge the Metropolitan Police did not pre- 
sent itself to obtain custody of the defendant until October 4th, which was 


some five or six days later. 
I think in that interim the defendant was entitled to a hearing before 
a committing magistrate pursuant to our statute. 


I further say that the whole proceeding stemming from a Municipal 


Court warrant, constituted an illegal arrest. 

In Toss versus Tolbert, a case conducted before Judge Holtzoff 

of this court, regarding the legality of removing a citizen, the 
City of Pittsburgh, to a point abroad by a police of the Air Force for 
purposes of trial and court martial on a charge of murder, the Court 
held in that case that a person cannot be removed from the place where 
he is apprehended on criminal charges to a distant point for trial without 
express statutory authority, and appropriate safeguards provided by 
statute. 

I have examined the District of Columbia Code with diligence and 
I find no statutory authority for the Police Department of the District 
of Columbia to give a warrant of the Municipal Court authority outside 
of the confines of the District of Columbia. : 

In that connection I wish to say, as an aside, there is ample 
authority in the Federal Rules of Civil Procedure which permit the 
United States Commissioner to issue such a warrant, either from this 
point or from the juncture of New York, but so far as statutory author - 
ity exists for the execution of a Municipal Court warrant outside of the 
District of Columbia, there is no such authority. 

Specifically, the Code provision states this: 

Title 11, Section 611, D. C. Code, directs that in cases arising 
out of violations of any ordinances or laws of the District in force 
therein, process shall be directed to the Major and Superintendent of 
Police, who shall execute the same and make return thereof in like 

manner as in other cases. 

Title 4, Section 138, provides that any warrant for search or 
arrest issued by any magistrate of the District may be executed in any 
part of the District by any member of the Police Force without backing 
or endorsement of the warrant and according to the terms thereof F 

That is our existing statute, Your Honor. 

THE COURT: Do you contend that the Municipal Court cannot 
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issue a warrant against a man on probable cause and have that sent to 


another jurisdiction to act as a detainer until a man has served his 
sentence, if he is undergoing the service of a sentence in that other 
jurisdiction? 

MR. BROWN: No, my argument is not addressed to whether the 
man is under sentence in the other jurisdiction or not. 

My argument is that the warrant of the Municipal Court is not 
effective outside of the District of Columbia. 

THE COURT: I understand your point. 

MR. BROWN: And the facts in this case, I think, show that 
Sergeant Dixon was proceeding under authority he didn't have. 

THE COURT: What is the section of the Code you refer to? 

MR. BROWN: Title 11, Section 611, Title 4, Section 138. 

THE COURT: Maybe we have a different section. Read me that 
section again, please. 

MR. BROWN: If the Court will indulge me -- 

THE COURT: I will tell you what I will do. If you will give me 
those sections I will have an opportunity to read them during the lunch 
hour, between now and 1:45. 

MR. BROWN: Section 611, Title 4, Section 138. 

THE COURT: Now, both citations are Title 11, Section 611 and 
Title 4, Section 138. 

MR. BROWN: Yes, sir. 

THE COURT: Mr. Lowther, do you want to say anything on this? 

MR. LOWTHER: No, sir. I just want to give counsel this 
police incidental. 

THE COURT: All right. 

What we will do, we will come back at 1:45. 

(Thereupon, at 12:25 o'clock p. m., the Court recessed until 
1:45 o'clock p. m.) 
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AFTER RECESS 

(The Court reconvened at 1:45 o'clock p. m., pursuant to luncheon 
recess.) 

(Thereupon occurred out of the presence of the jury:) 

THE COURT: Is there anything further? 

MR, BROWN: Just one or two items: 

I want to call the Court's attention to Title 11, Section 612 of the 
Code, which also says this: 

In cases in the District Court of the United States 

for the District of Columbia, the process shall be 

directed to the Marshal, except in cases of emergency 

when it may be directed to the Major and Superintendent . 

of Police." | 

THE COURT: All right, let me hear from Mr. Lowther. | 

Mr. Lowther, do you wish to reply? | 

MR. LOWTHER: The only thing I want to say, Your Honor, is 
this: 

There was a detainer lodged up there and an outstanding Municipal 
Court warrant, and there was a hearing held up there in New York. 

Now I suggest to the Court that I could have gone up there as a 
private citizen, and as Sergeant Dixon says, Mr. Morgan here waived 
his extradition, said he was going to come back to the District of 
Columbia, and I said, "O. K., come with me, come on back," I don't 
see any problem here. 2 

143 He had a full hearing up there and was advised of his rights! 

THE COURT: This is what I want to get clear, and maybe it is in 
the record: : 

As you know, one of the purposes or the real purpose, I think, of 
Rule 5 (a) is to be certain that before a confession is admitted in evidence 
the Courts should be careful to ascertain whether or not the magistrate 
or the committing magistrate or the United States Commissioner has 


fully and clearly advised a defendant that he doesn't have to make any 
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statement, that he has the right to counsel before he makes a statement, 
and to tell him of his rights, as a matter of fact. 

I don't recall whether Officer Dixon said that at the arraignment 
in New York that the Judge, before he even talked to him, before he 
obtained this alleged statement which involved him in this crime, I don't 
recall whether Officer Dixon clearly stated on the stand that he did not 
get a confession until after the time that the Judge advised the defendant 
Morgan that he didn't have to make a statement and that he was entitled 
to counsel. 

Now, let's put him back and find out when he talked to him with 
respect to that arraignment. 

Do you understand? 

MR. LOWTHER: Yes, clearly, sir. 

THE COURT: I don't know if that is clear in the record and I 
want to find that out. 

Thereupon 

SERGEANT MILLER A, DIXON 
a witness, called by the Government, having been previously duly sworn, 
resumed the witness stand and was further examined and testified as 
follows: 
FURTHER DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Sergeant Dixon, were you present in New York when and if 


any advice was given the defendant Morgan with reference to his right 


to remain silent, his right to counsel and so on and so forth by any 
magistrate up there, any Judge? 

THE COURT: Or Judge? 

THE WITNESS: Yes, sir, I was present. 

BY MR. LOWTHER: 

Q. And was such advice given tohim? A. Yes, sir, the same 
advice that was read from this paper. 

THE COURT: Did the Judge tell him he had a right to a lawyer? 


—_— 
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THE WITNESS: He told him he had a right to counsel, he didn't 

have to go back, nobody promised him anything, and he was com- 
ing back on his own will and accord. 

THE COURT: All right. 

BY MR. LOWTHER: 

Q. Did you receive your information from Morgan, the defendant 
Morgan, that Morgan admitted to this flimflam down here on April 15th 
before or after the Judge in New York had told the defendant Morgan of 
his rights? A. Actually it was afterwards. | 

MR. LOWTHER: That is all I have, Your Honor. 

THE COURT: Well, that is all I want to know. 

If it was after, I think that doesn't present any problem, /because 


here is a man who voluntarily waived extradition, he was warned, 
apparently, from what the Officer said, or advised, rather, by the Judge, 
that he had certain rights, and one of them was the right to counsel; 
that he didn't have to return if he didn't want to. 

He in effect said that, didn't he? 

THE WITNESS: Yes, sir, he did. 

THE COURT: And that he could have a hearing, and so forth. 

I think that if the Jury believes the Officer's statements, itis a 
question for the Jury. | 

Now, that to me seems to be the real spirit of Rule 5, to make 

sure that before a man is interrogated with the view in mind of 
maybe extracting a confession and then charging him and then taking 
him before a Commissioner -- if that were done first in this case, and 
I think I am going to admit that testimony. : 

However, I want to make it clear that I won't permit the Officer 
to testify that the defendant Morgan allegedly told him that "I met, I 
think, the other man in Lorton." | 

THE WITNESS: Yes, sir. 

THE COURT: In other words, we don't want to put in before the 


jury anything that would indicate that either one or both of these men 


had been in some prior difficulty. 

You can tell what he said with reference to his participation in this 
crime, leaving out that part that has to do with whether he met him in 
the penitentiary or where he met him. 

Do you understand? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

MR. BROWN: Well, Your Honor has already ruled but I just 
wanted to get into the record the endorsement on the back of the warrant 
here which is dated October 5th and it says, "Defendant informed” -- 
it is stamped and I can't read it all -- "substantially as to what his 

constitutional rights are." 

Now, that is stamped on the warrant here on the 5th. 

Now, Officer Dixon has testified something about the 4th. 

THE COURT: He is testifying what the Judge told this man in New 
York and what he learned from the man after the defendant was warned 
or advised of his rights. 

Now, maybe he was told again down here. I don't know. 

MR. BROWN: This endorsement has here being told as of the 5th. 

THE COURT: I understand. 

Well, it could have happened that he was told that when he returned 
to Washington. I don't know. 

I am Satisfied from the Officer's testimony that this is a question 
for the jury to decide. 

I am not going to say that the Officer is telling a falsehood. I think 
I have every right to believe the Officer, and he has impressed me as a 


truth-telling individual and I am not going to say that he is lying about 
what happened in New York. 
Maybe the jury will, but I am not going to do it. 
(The witness left the stand.) 
148 MR. LOWTHER: I kind of lost myself in point of sequence. 
I think my last witness was Officer Jewell, and, if so, when the 
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jury comes in, I am going to offer in evidence Government's 1 sae 
4, inclusive. 

THE COURT: What was contained in Government's Exhibit 1? 
There was some letters. What do those letters state? I don't know. 
I want to hear what they state first. | 
MR. LOWTHER: They are all the same, Your Honor. May I read 
one to you? 

THE COURT: Surely. 

MR. LOWTHER: (Reading) 

"Dear Brother: 

"T am sending $10,000.00 with this letter. Don't 

tell anyone about it, not even Mother. This money is 

tax-free. Pay $2,000.00 on the house, and $2, 000.00 

is yours. Bury the other $6,000.00. Will send more 

soon. 

"Your brother, 
"Bernard Goldfine." 

I think I may withhold Government's No. 1. 

THE COURT: Yes. I don't think there has been a sufficient con- 
nection shown | 

MR, LOWTHER: I will withhold that. 

THE COURT: Very well. That one will not be admitted. 

All right, Government's Exhibit No. 1 is not admitted. The Court 
will admit Government's Exhibits 2, 3 and 4. 

Bring in the jury. 


(Thereupon the jury entered the courtroom and assumed their 


places in the jury box.) 

MR. LOWTHER: Your Honor, at this time I move the Court to 
receive in evidence Government's Exhibit No. 4., this balled-up hand- 
kerchief with paper inside of it, and Government's Exhibits Nos. 2 and 
3, three rolls of play money, and the dollar bills outside, sir, ‘and with- 
draw No. 1. | 
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THE COURT: They will be received in evidence over the objection 
of counsel. 


(Thereupon Government's Exhibits 
Nos. 2, 3 and 4 were received in 
evidence.) 


Thereupon 
SERGEANT MILLER A. DIXON 
a witness, called by the Government, having been previously sworn, 
resumed the witness stand and was further examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q Sergeant, will you state your name, please? A. Miller A. 

Dixon, Detective Sergeant assigned to the Robbery Squad. 

Q. And, Sergeant Dixon, did there come a time in the month of 
October of this year -- strike that. 

Did there come a time when you had occasion to see the second 
defendant in this case, the one seated further away from you, Ulysses 
Morgan? A. Yes, sir, there was. 

Q And what date did you see him, Sergeant Dixon? A. On 
October 4th, 1960. 

Q. And you had occasion to see him in what city? A. New York 
City. 

Q. And did there come a time in New York City, Sergeant Dixon, 
when there was an extradition hearing before a Judge of a court of re- 
cord in the City of New York with reference to the defendant Ulysses 
Morgan? A. Yes, sir. 

Q And at that extradition hearing canyou tell His Honor and 
the jury, did the New York Judge, the Judge of the Court in New York 
City, give this defendant Morgan any advice with respect to his right - 


to remain silent, his right to counsel, and that he didn't have to make 


any statements? 


MR, BROWN: Objection. 

May we approach the bench? 

THE COURT: Yes. 
AT THE BENCH: 

MR. BROWN: I think he is getting ready to lead him into hearsay 
testimony. | 

THE COURT: Do you object to what the Judge told him? — 

I think we have been through all this. 

MR. LOWTHER: I will withdraw it, Your Honor 

THE COURT: Yes, withdraw that part and lead him up to ithe point 
where he had the conversation, where it took place with the defendant, 
and as I say, be careful not to get anything in the record that either one 
or both of the defendants had prior difficulty or had been in the penitentiary 
together, and so forth. : 

All right, we will just dispense with the formality of the hearing of it. 

MR. BROWN: Very well. 

THE COURT: You may proceed. 
IN OPEN COURT: 

MR. LOWTHER: Your Honor, may I withdraw that last question? 

THE COURT: You may. 

BY MR. LOWTHER: 

Q. Did there come a time in New York in October after you had 

seen the defendant Morgan, Sergeant Dixon, when you had occasion 
to question him or he had occasion to tell you anything about his part, if 
any, in this grand larceny of April 15th that is on trial before His Honor 
and the jury today? A. Yes, sir. 

Q. And will you tell, prior to the time that Morgan told you what 
he did tell you, did you threaten him in any way, sir? A. No, sir. 

Q. Did you offer him any inducements or did you use any physical 
force on him at all? A. No, sir. 

Q. Now, sir, limiting yourself to what Morgan told youl as to his 


part in the April 15th incident that we are in trial here today about, will 
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you tell His Honor and the jury what Morgan told you up in New York City? 
A. Before I answer that question I would like to explain something as 

to this particular type of case and the people who are involved in these 
cases. 

THE COURT: I know what you have in mind, Sergeant Dixon, but 
I don't think you had better go into it. 

I will try to explain what the law is to the jury at the proper time. 

All right. 

BY MR. LOWTHER: 

Q Just tell us, if you will, Sergeant, what Morgan told you up 
there in New York? A. First, I told him why I had come up there and 
1 identified the case to him, and he told me that he did get that money. 

I later asked him who was with him and I also told him that I had 


received -- 
MR. RHYNE: Objection at this point. May we approach the bench? 


THE COURT: All right. 
AT THE BENCH: 

MR. RHYNE: I believe he is about to testify to hearsay. 

THE COURT: What he received, you mean? 

MR. RHYNE: Yes. 

THE COURT: Your objections go to that? 

MR. RHYNE: Yes, immaterial, Your Honor, on that ground. 

THE COURT: This information received. 

You are objecting to the details, are you? 

MR. RHYNE: I am objecting to what somebody else told him. 

THE COURT: Ali right. 

He received certain information. 

MR. LOWTHER: I will come back to that. 

THE COURT: What about the question of his implicating the co- 
defendant, and the co-defendant was not present? 

If the co-defendant was present there and remained silent that 
might be construed as some evidence, but if the co-defendant was out 
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of the presence of the jury it has never been brought home to o co- 


defendant, you see. 

MR. LOWTHER: The only thing I could do, Your Honor -~- 

THE COURT: Well, ask him just what this defendant did. 

Q. About himself? : 

THE COURT: About himself, yes, and without stating what Mr. 
Rhyne's client did, that is, Payne. 

Do you understand what I mean? 

MR. RHYNE: My only objection was to hearsay. 

THE COURT: I understand that, but I am trying to protect the 
record here even though you didn't object to that. 

It is admissible against him. 

MR. LOWTHER: It is admissible with Your Honor's cautionary 
instruction, also, if he says something about Payne it is admissible 
against Morgan himself and not admissible against Payne. 

But I will try to obviate the point. 

THE COURT: All right. 

MR. LOWTHER: I am sure it is not error. 

THE COURT: I don't want to get any error put in the record if I 
can help it. 

MR. LOWTHER: I understand that. 

THE COURT: Because there is no use trying this case over again. 

MR, LOWTHER: All right. 

IN OPEN COURT: 

MR. LOWTHER: Your Honor, may I withdraw that last question 
and rephrase it again out of the abundance of caution, please?’ 

THE COURT: Yes. 2 

BY MR. LOWTHER: 

Q. Sergeant Dixon, what I am asking you now is this: 

Will you tell His Honor and the jury, and in your answer limit 
yourself to what Morgan told you about what he, Morgan, alone did. 
Never mind about anything else, in respect of this April the 15th larceny. 
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A. Lidentified the case to Morgan, I gave him the date it happened, the 
amount of money taken, and the location, and he told me that he was the 
person who did swindle this complainant. 

MR. LOWTHER: Now, Your Honor, I didn't foresee this. I think 
I will have to ask leave to come up to the bench. I hate to bother Your 
Honor. 

* 
AT THE BENCH: 

MR. LOWTHER: I think I am entitled to ask this question: 

Did he say whether or not he was alone or was he in company with 
anyone, without giving the description of the person. 

THE COURT: I think so. 

MR. RHYNE: No objection to that question, Your Honor. 

THE COURT: If you go that far, they may Say, "Well, who was 
the man?” you see. 


MR. LOWTHER: Well, we have already got testimony as to who it 
was from the other guy. 
THE COURT: All right. 
IN OPEN COURT: 
BY MR. LOWTHER: 
Q. Now, Sergeant Dixon, the question I want to ask you is this: 


In your conversations with Morgan up in New York about the April 
15th grand larceny, did Morgan tell you that he was alone or in company 
with another person at the time that this grand larceny was perpetrated? 

Never mind any descriptions of who the other person was. AllI 
am asking you now is, did Morgan say that he, Morgan, was alone, or 
that there was another one involved in this? A. No, sir, he told me 
that there was another person involved 

MR. LOWTHER: That's all. 


THE COURT: All right. You may examine. 
* * * * 
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CROSS-EXAMINATION 
BY MR. BROWN: 

Q. Sergeant Dixon, when you talked to Mr. Morgan up in | New York, 

did you offer him any inducement for his making this statement to you? 
160 A. No, sir, I did not. | 

Q. Did you tell him that if he admitted the crime you would try to 
keep the trial in the Municipal Court? A. No, sir, I did not. 

Q. Did you have any conversation whatsoever with him with respect 
to where a trial might be had? A. No, sir. | 

Q. Did he tell you how much money he received out of the loot? 
A. He said it was divided between the two of them and the = amount 
being $170.00 and that he would receive half of it. | 

Q. Is that an inference of yours or did he say that? A. ‘He said that. 

Q. That the total amount was $170.00? A. Was $170.00. 

Q. Did he tell you how he got that information? A. No, sir, I 
didn't ask him. 

Q. Did you ask him if he counted the money? A. No, sir. 

Q. Were you interested in the amount? A. Yes, sir, I was, in 
the total amount. 

Q. Well, can you account for not asking him a question on it? 
A. I wasn't particularly interested so far as how much the other person 

got. I was more or less interested in whether or not he:was im- 
plicated in this case. | 

Q. Would it make any difference to the Police Department whether 
this was a grand larceny or petty larceny? A. It would determine the 
charge, yes, sir. 

Q. And yet you made no inquiry as to the amount of money that 
Morgan admitted receiving? A. No, I did not. 

Q. Did you tell Morgan that you had information with respect to 
him being implicated in the crime? A. That I had information? 

Q. Yes, that implicated him in the crime of April the 15th? 
A. No, sir. 
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Q. Did you tell him why you thought he was implicated in it? 
A. Yes, sir, I did. 

Q. What did you tell him? 

THE COURT: All right, now, you are going to open the door up. 
You are asking him the question. 

MR. BROWN: I will withdraw the question, Your Honor. 

THE COURT: All right. 

MR. BROWN: No further questions. 

THE COURT: Anything further? 

MR. LOWTHER: Just one last thing. 

REDIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. You were asked one question by counsel for Payne as to what 
name the second defendant Morgan said was his partner in this April 
15th larceny and you answered that Morgan gave you the name of Tommy 
Thompson -- 

Well, out of an abundance of caution I think I had better not ask it. 

THE COURT: If you have any doubts about it, don't ask it. 

MR. LOWTHER: I will withdraw it. 

THE COURT: All right. 

MR. LOWTHER: No further questions, Your Honor. 

THE COURT: Anything further, Mr. Rhyne? 

MR. RHYNE: No, Your Honor. 

I have this witness under subpoena and I intend now to call him 
as my own witness. 

THE COURT: Well, you haven't put your case on yet. You had 
better call him when the Government rests. 

Is the Government going to rest now? 

MR. LOWTHER: I will rest. 

THE COURT: All right, the Government has rested now. 

Are you ready to start your case? 

MR. RHYNE: Yes, Your Honor. 


164 
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I would like to approach the bench before I call him, Your Honor. 

THE COURT: All right. | 
AT THE BENCH: 

MR. LOWTHER: Can I pass these exhibits to the jury while we 
are up here, to save time? 

THE COURT: Surely. 

(Government's Exhibits 2, 3 and 4 were passed to the jurors. ) 

THE COURT: All right, Mr. Rhyne. 

MR. RHYNE: Your Honor, at this time I would like to move for 
judgment of acquittal. 

My first ground is one on which Your Honor has already | ruled 
and I presume the ruling would be the same but I would like it s go 
into the record. 

THE COURT: Surely, you may state your grounds for the record. 

MR. RHYNE: I would like to move because I believe this case 


hangs solely and exclusively on the testimony of one witness who identi- 


fied the defendant Payne as one of the participants in the April 15th 
larceny. This identification, we submit, Your Honor, is inadmissible 
as the fruit of a poison tree, as the fruit of an identification made during 
the period of illegal detention. 

* * * 

THE COURT: I will deny the motion. 

* * * * | * 

MR. RHYNE: Your Honor, at this time I would like to move that 
Defense Exhibit No. 1, which has already been marked for identification, 
be received in evidence. | 
177 THE COURT: What does it purport to show? 

MR. RHYNE: It purports to show the day of arraignment of the 
defendant Payne. 

THE COURT: Any objection? 

MR. LOWTHER: None whatsoever. 

THE COURT: It may be received. 
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(Thereupon Defendants' Exhibit No. 1 
was received in evidence.) 


MR. RHYNE: May I approach the bench? 

THE COURT: Yes. 
AT THE BENCH: 

MR. RHYNE: Your Honor, I have already objected to Government's 
Exhibits 1, 2, 3 and 4. 

THE COURT: No. 1 has been withdrawn. 

MR. RHYNE: Yes, No. 1 has been withdrawn. Your Honor has 
overruled my objection to that. 


Subject to my objection, which of course still stands, I would now 


like to have Government's Exhibit 1, the letters, remarked as Defense 
Exhibit 2, andI believe the factual basis has already been established 
for these. I introduce them for the purpose of showing difference in 
modus operandi. 

MR. LOWTHER: It's all right. I have no objection. 

* * * * 

TESTIMONY IN REBUTTAL 
Thereupon 
SERGEANT MILLER A. DIXON 
a witness called in rebuttal by the Government, having been previously 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Sergeant Dixon, how long have you been on the Robbery Squad 
of the Metropolitan Police Department? A. 15 years. 

Q. During the course of that 15 years do you have, for lack of 
a better term, what I will calla specialty or special assignment? 
A. Yes, I have investigated a great many swindles and different games 
that are played by confidence operators. 

Q. Have you ever taken any special course of training or any 
course at all on, you know, the various ways that the confidence game 
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is operated? A. No, sir, I have not. 

Q. Now, you have testified in this court on many occasions in 
respect of the different aspects of the confidence game, have you not? 

A. Yes, sir, I have. 

Q. Now, sir, I want to show you three exhibits of the Government's 
and one of the defendants’. These exhibits, for your information, sir, 
were taken or recovered, I should say, from the person of the defendant 
Waverly Payne at the time of his arrest by Officer Jewell. They are 
respectively Government's 4, this handkerchief, Government's 2 and 3, 
these rolls of a $1.00 bill and some play money inside; and this De- 
fendants' Exhibit 1 is a folder which contains three letters, aly identice 

You ought to have one before you. | 

They were all taken, these exhibits, were taken from the person 


of the defendant Payne at the time of his arrest. 
* * * * 1% 


MR. RHYNE: I would like to approach the bench with some in- 
structions. 
THE COURT: How many do you have? Maybe if this wil take a 


little time, we will excuse the jury. 

MR. RHYNE: There are eight, Your Honor. 

THE COURT: We have some instructions on the law to settle, so 
I think I will excuse the jury. 

(Whereupon the members of the jury left the courtroom.) 

INSTRUCTIONS. 

MR. RHYNE: May it please the Court, I would like to make my 
representation for the record with regard to Instruction 8. 

* * * * * 

MR. LOWTHER: I don't object to No. 8 but Iam a little bit 
afraid it might be reversible error if given. 

MR. RHYNE: I believe myself No. 8 is insufficient protection 
in the light of the evidence which has come out but I have made that 
objection clear in the record during the trial. | 
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This is, as I can see it, the most protection we can possibly get 

at this point. 

THE COURT: Do you want this instruction given, Mr. Rhyne? 

MR. RHYNE: Yes, Your Honor. I have requested it for the 
purpose of providing such protection as can be provided at this point 
and for the purpose of not waiving any right to ask for the maximum 
protection that can be given. 

If Your Honor feels that you can give this protection in some other 
way -- 

THE COURT: Well, I think the general instructions tell the jury 
that they are trying these defendants for this crime and not any other 
crime. 

MR. RHYNE: I will rely on Your Honor to give that in effect in 
your instruction. 

THE COURT: Here is what your instruction requests: 

You say "The defendants are not on trial" -- This is Defendants' 
Prayer No. 8, which states as follows: 

The defendants are not on trial for any act or con- 

duct other than that charged in the indictment, that is, 

the unlawful taking on April 15th, 1960, of the property 

of Grace Farrell in the custody of Jonathan Warren. The 

fact that you may believe that either of them has commit- 

ted or attempted to commit other offenses of the same 

general type as the offense charged in the indictment 

should not in any way affect your decision on the simple 

question which is put to you in this trial -- whether or 

not as a matter of fact the defendant on April 15th, 1960, 

stole the property of Grace Farrell in the custody of 

Jonathan Warren." 


MR. RHYNE: It is our position, Your Honor, that the jury may 


well believe that the defendant Payne has attempted to commit other 
offenses of this same general type from the evidence which was 
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introduced in trial over our objection, that is, the money, the fake 
money, and other material found on his person. 

THE COURT: Well, you have no objection to this? 

MR. LOWTHER: No, Your Honor. 

THE COURT: All right, I will grant it. 

How much time will you need for argument? 

MR. BROWN: Your Honor, may I move at this time that an oral 
instruction in substance be given, that the evidence adduced by the 
Government here -- I mean the exhibits -- be not held to be probative 
against the defendant Morgan? 

THE COURT: Well, now, the only thing is, you see in this kind 
of a case the jury must find beyond a reasonable doubt that both men 
were there, one aiding, abetting and assisting the other. : 

Now, if the evidence shows that your client was there knowingly 
participating in this alleged crime, that he had knowledge of the way 
that the crime was to be committed, evidence found on the other person 
which may be of some value or probative value, certainly can be con- 
sidered in connection with the entire picutre. | 

No, I don't think that I will grant that instruction. 

MR. BROWN: Very well, Your Honor. 

* * * * | * 

THE COURT: All right. I think we will argue this case this 
afternoon and charge the jury in the morning. 

We will get rid of the arguments this afternoon. 


(Thereupon the jury entered the courtroom and peered their 
| 


places in the jury box.) 
THE COURT: Mr. Lowther, are you ready to proceed? 
MR. LOWTHER: Yes, Your Honor. 
OPENING ARGUMENT FOR THE GOVERNMENT : 
BY JOSEPH LOWTHER, Assistant U. S. Attorney. 
MR. LOWTHER: May it please the Court, and you ladies and 
gentlemen of the jury: | 
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In the morning hours of Friday, April 15th of this year, so the 
evidence shows, a man named Jonathan Warren, who is an employee of 
the Department of Agriculture, had in his possession a check entrusted 
to him for cashing, belonging to a lady named Grace Farrell. 

He went from Agriculture over to the Southwest Branch of the 

McLaughlin Bros. Banking Corporation, over at 12th and D 
Streets, Southwest, near the old market which is not there any more. 

He got the check cashed, and he hadn't proceeded a block, he had 
just gotten over the bridge, or over the southbound track of the railroad, 
when this defendant Payne approached him and started this conversation 
about the Box Hotel, and had met a girl, and this, that and the other thing. 

Then, moments later, from behind him comes this other defendant 
Morgan, the No. 2 man in this flimflam -- for that's what the evidence 
shows it is -- the handkerchief switch, or the confidence game, accord- 
ing to Sergeant Dixon. 

Then, as you have heard, foolishly -- no question about that -- 
Warren is inveigled into putting the money that belonged to Grace 
Farrell into this handkerchief and then the handkerchief is switched 
and the dummy handkerchief or play money is shoved into Warren's 
shirt by this No. 1 defendant Payne. 

When I say "No. 1" I mean I am just talking because he is the 
one I first identified. 

And Payne and Morgan, they were acting in concert and aiding 
and abetting each other, and when His Honor charges you as to the law 
governing your deliberations, he will tell you, Iam sure, that where 

two people are acting in concert helping each other or aiding 
and abetting each other in the commission of a crime, that each one is 
equally guilty. 

So, with the proceeds of the flimflam securely in their possession, 
$170.00, these two defendants take a cab and just about that time, why, 


Warren, the dupe, finds out that he has been, in the parlance, "taken," 


and he tries to stop them. 
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In fact, he follows them in another cab. He gets the cab number, 


apparently, which he said he turned over to the police. 

Now, there is no question that larceny, which His Honor will de- 
fine for you in his charge to the jury, can be accomplished in several 
ways, and one of the ways you can accomplish larceny is by trick. 

The evidence in this case is clear and convincing that Warren was 
taken for that money, that $170.00, by the trick perpetrated upon him 
by these two defendants who were acting in concert and aiding and abet- 
ting one another, and that they took off with that money and that they 
intended to steal it and to keep it when they took off with it. 

That's what the indictment says they did. The indictment says it 
in a lot of flowery language, maybe, but that's in effect what the in- 
dictment charges them with doing and that is what the evidence shows 

they did and that's what the Government asks you to oe to find 
them guilty when you come back into court. 

THE COURT: Mr. Rhyne. 

ARGUMENT ON BEHALF OF DEFENDANT PAYNE 
BY: S. WHITE RHYNE, JR., ESQ. 

MR. RHYNE: May it please the Court, ladies and gentlemen of 
the jury: 

In a few minutes you will retire to the jury room to consider your 
verdict in this case. 

I need not tell you how important your verdict is to two | men in 
this courtroom. One of them is my client, Mr. Payne. You hold his 
liberty in your hands. | 

You are deciding a case in which someone has been robbed. 

I want to tell you I am sorry they were robbed, as I am sure each 
and every one of you is: 

The thieves who did it should be condemned and scavatioa! but a 
person who did not do it should not be punished, even though you may 
believe that he is a very bad man. 


You have heard the testimony of the complaining witness, 
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Jonathan Warren. You have heard him identify Mr. Payne as one of the 
men. 
You have to assess how sincere he was. I frankly think he was 
sincere when he says he thinks Mr. Payne was one of those men. 
Now, you may conclude from evaluating his testimony that he was 
less than fully frank and honest with you. 


You heard him, for instance, describe the man on April 15th and 


say he was exactly like Mr. Payne here right down to the clothes and 
the leather jacket, and then you heard Detective Dixon testify that on 
April 15th he gave a different description. 

For instance, on April 15th he said that the man was clean-shaven, 
no mustache. 

Today on the witness stand he said that the man had a mustache. 

Detective Dixon testified that when this man was arrested he had 
a mustache. It was not something he has grown since the arrest. 

That is one thing which may make you conclude that Mr. Warren 
is less than fully frank and honest, and over-zealous in his identification. 

You heard him say here in the courtroom today that the man hada 
leather jacket on. But Detective Dixon testified that he didn't say any- 
thing about a leather jacket in his description despite the fact that he 
described the clothes. 

You heard Detective Dixon testify that on April 15th Mr. Warren 

described the person as being 150 to 160 pounds. 

Now, you can see Mr. Payne, and Mr. Warren said he is exactly 
like the man who approached him on April 15th. You have seen him 
walk in and out, you have seen his height, and you know how heavy a 
man who weighs 150 to 160 pounds, of that height, is. I think you are 
capable of estimating what Mr. Payne's height is. 

So I say that although I think Mr. Warren is sincere in believing 
that Mr. Payne is the man, I believe he has been less than frank and 
honest with you and with me in his identification. He is over-zealous 
in his cause. 
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And the law says that it is not enough that an accusation be brought, 
for people, even the most sincere, even the most sincere and sit frank, 
may be wrong, and frequently are. 

The law says that each one of the twelve impartial jurors must be 
convinced beyond a reasonable doubt before they can find a man guilty, 
and that is your task today, ladies and gentlemen, to decide whether or 
not you were convinced beyond a reasonable doubt that Mr. Payne was the 
man who took Mr. Warren's money on April 15th. 

And you should not be influenced and His Honor will tell you you 
should not be influenced by the fact that you may believe Mr. Payne is a 
bad man, or from the testimony that you believe he isa flimflammer, 

unless you believe beyond a reasonable doubt that he is the man who 
flimflammed Mr. Warren on April 15th. : 

That is what the Government must prove to you. 

It is not in all countries that people such as you and I can sit and 
judge our fellow man. It is a trust. It is a trust which I know you will guard 
closely by listening to His Honor's instructions and applying | them strictly. 

His Honor will instruct you that Mr. Payne is presumed innocent. 

That means that in the eyes of the law he was innocent when he was ar- 
rested, he was innocent here in this courtroom today, and he will be 
innocent unless and until you, the jury, should return a verdict of guilty. 

I know that you have been sitting as a jury for some time now and 
you have heard this told to you by counsel over and over and by the Judge, 
and like some things which are told to you over and over, it may tend to 
lose its meaning. | 

But, ladies and gentlemen, it should not lose its meaning for you. 
It cannot lose its meaning if you are to fulfill your trust. You must re- 
member, and remember carefully, when you are deciding this case, 
that Mr. Payne, like all other defendants, is presumed innocent until you 
are convinced beyond a reasonable doubt of his guilt. 

His Honor will instruct you as to the meaning of "reasonable doubt." 


He will say that it is not a question of whether on balance you think 
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Mr. Payne is more likely guilty or more likely not guilty. That isn't 
what the prosecution has to prove. 

The prosecution has to prove beyond a reasonable doubt to you that 
this man is guilty. 

I want to suggest to you several doubts which have entered my mind 
as I listened to the evidence and which may have entered yours: 

First, despite the several witnesses who have testified here today, 
the prosecution's case hangs solely on one single, slender threat, an 
identification by Mr. Warren: 

Nobody else got up on that witness stand today and testified that 
they saw Mr. Payne there on April 15th. 

This case is based exclusively on an identification by Mr. Warren, 
and an identification which I submit you may find is mistaken, or you 
may reasonably find is mistaken. 

Second, I think a doubt may be raised in your mind by the passage 
of time. This isn't a case in which Mr. Warren is identifying somebody 
whom he saw yesterday or last week or even last month. He is identify- 
ing a person whom he saw on April the 15th of this year, or eight months 

ago. 

Make a mental picture now of someone whom you saw for the first 
time and only time eight months ago, even someone whom you talked to 
a half-hour or perhaps had lunch with. 

Isn't it possible that you, now, seeing them again or seeing someone 
who looked like them, could be mistaken? 


Haven't you had the experience -- I know I have -- of approaching 


someone on the street whom I haven't seen for a long time and thinking 
that is one person, and on saying something to them finding it is another? 

A third doubt: 

Mr. Warren's too positiveness about the identification which I have 
already mentioned to you -- would you be that positive of an identification 
eight months ago? 

And do you think that the person who was wearing a shirt like this 
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and a leather jacket like this and pants like this eight months ago would 
just happen to be wearing exactly the same clothes when he was arrested 
and would wear them into the courtroom today? 

The fifth doubt, ladies and gentlemen: 

You have before you certain evidence. You have some rolls of 
paper money, fake paper money, you have some letters which you are 
going to examine and examine carefully. 

You have a rolled-up handkerchief with some saaaaasiph newspaper 
in it. | 

Now, the testimony has shown these were removed from Mr. Payne 
on November 4th when he was arrested. | 

Is Mr. Payne the man who flimflammed Mr. Warren on April 15th? 

Well, what does the testimony show about what was used i in Mr. 


Warren's case on April 15th? 
First of all, Mr. Warren testified that when he opened up that 


handkerchief, on the inside was not rolled-up newspaper but fake money, 
fake paper money. | 

A difference in the method of operation. 

And you have heard a very scholarly discussion from Sergeant 
Dixon about the method of operation of flimflammers. They differ. 

Some use handkerchiefs with rolled-up paper money; some use 
handkerchiefs with newspapers; other may stuff something else in there. 

You heard Mr. Warren testify, and I am sure you will remember, 
that the roll of bills he was shown didn't have any band around it but 
both the rolls of bills which were taken from Mr. Payne have = 
around them. | 

You heard Mr. Warren testify that the story he was given by this 
man who approached him on April 15th was that he had been paid off by 
the ship's Captain coming from Jamaica to Baltimore, I believe it was: 

Well, now, examine those letters, because you have the letters, 
and those letters were taken from Mr. Payne. They talk about receiving 


a large amount of money from someone's brother -- a different method 
of operation. 
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This, I submit, may be enough to raise a reasonable doubt in your 
mind about whether Mr. Payne is the man who took the money from Mr. 
Warren on April 15th. 

A sixth doubt: 

The evidence shows that even the other defendant, when asked about 
the man who was identified to him, said it was Tommy Thompson. I 
suggest this, too, is a sufficient doubt. 

You have to find beyond a reasonable doubt that Mr. Payne was the 
man on April 15th who took Mr. Warren's money, in order for you to 
render a verdict of guilty. 

I want to thank all of you for your careful attention to my remarks. 
I have tried to go through the evidence and point out the things which 
might raise a doubt in your mind, which I think should raise a doubt in 
your mind. But I want to stress that it is your recollection of the evidence 
which controls, not mine. I have told you a few of the things as Ire- 
member them, but you are to decide on the way that you remember them. 

This will be my last chance to talk to you. 

Mr. Brown, the counsel for the other defendant, will have a chance 
now, and Mr. Lowther will have a further opportunity to talk to you, and 
I rely upon you to apply to them the same standard which you apply to me; 
rely on your recollection of the evidence, not on theirs. 

And I submit that if you do so, I suggest that you will then find it 


is your duty in this case to return a verdict of not guilty as to Mr. Payne. 
THE COURT: Mr. Brown. 


ARGUMENT OF CHARLES S. BROWN, ESQ. 
ON BEHALF OF DEFENDANT ULYSSES MORGAN 
MR. BROWN: Ladies and gentlemen of the jury, I just want to pre- 
sent a few facts in reference to the defendant Morgan: 
I wish to recall to your attention the testimony of Mr. Jonathan 
Warren. Mr. Warren testified as to various switches of this money 
that went on. After one of the switches he said that he asked Mr. Payne 


to let him count the money again, and that was done so, and real money 
was found. 
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We have heard a lot about the implements of crime. We have had 


some exhibits brought into this court that were allegedly taken off Mr. 
Payne on November the 5th. 

Now let's go back to April 15th: 

Where are the implements of that crime? The Government has 

not presented for your attention, not one single one. The hand- 
kerchief is not here. The Michigan bank roll, as they term it, is not 
here. The wallet of paper money is not here. All they bring here -- 
now, mind you, these items were in the possession of Mr. Jonathan 
Warren. He recalled that the two defendants allegedly left the scene of 
the crime in a cab, leaving him alone with the bank roll. | 

Where is that bank roll today? I ask you, where is the hand- 
kerchief? Where is the wallet of money? Where is the play money? 

The Government did not present that, but it presents items, so- 
called implements of crime, taken off Mr. Payne November Sth, eight 
months from April 15th. 

I wish you would look at that question particularly, ladies and 
gentlemen. 

The next thing I would like to call to your attention is the evasive 
conduct of Mr. Warren on the stand. Mr. Warren told you a very 
direct story under the prodding of the -- under the direction of the 
Government. But when I started to ask him a simple question, then he 
was not so certain about this, that and the other. He evaded. His 
memory got vague. And even one very significant fact that I think any 
honest and reasonable man would have done, was when he discovered 
he had lost Miss Farrell's money, he even neglected to tell her. 

She got information by way of circuity. 

Now, does that sound like the story of a person who, even today 
in this court, is telling this thing, how it actually happened? | 

A person whose thinking is so perverted until he does not have 
the common decency to tell a person whose money he has lost that an 
accident had occurred? | 
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Mind you, at the same time, what he did with his own money? He 
kept his money in his watch pocket; taking all these liberties with Miss 
Farrell's money. 

There is a very serious doubt of the conduct of Mr. Warren, if 
taken as true, if he wasn't on the very fringe of having committed a 
crime himself. 

Now we come to Detective Dixon: 

He states that he talked to Mr. Morgan in New York, and that 
during the course of that conversation, Mr. Morgan made certain 
admissions to him about the crime. 

Now, all of you are familiar with police proceedings. You have 
heard and read and seen it dramatized. 

The most natural thing in the world for a police officer, when he 
gets an admission out of a defendant of a crime, is to put it down on a 
piece of paper and make him sign it. 

What did Mr. Dixon, an experienced police officer, 15 years on 

the Robbery Squad, what did he do? He just kept it in his head. 

Does that sound like a story that you should believe? 

I asked Mr. Dixon if he made any inducement to Mr. Morgan to 
get him back into the District of Columbia. He said no, he made no 
inducement. 

1 asked him if he promised to have the case set over in the 
Municipal Court, where the offense is not so grave as in this court. 
He said no. 

I ask you to weigh that circumstance in determining whether the 
reported confession or admission of the crime of Mr. Morgan was 
really a genuine thing, a thing that reasonable people should believe 
coming from a police officer with 15 years experience on the force, and 
a Detective Sergeant. 

Then he said, even in relation to the story that he told, that it 


wasn't Mr. Payne, that the defendant Morgan told him about some Tommy 


Thompson. 
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Nobody has been brought here to identify Tommy BROMIDE or to 
say that Tommy Thompson is the same as Payne. 

Nobody. 

So, there is a very serious doubt as to whether the entire story 
told by Detective Dixon is correct in all its details, or whether it is 
only partially correct. ! 

Those are facts that you will have to weigh. 

But I am pointing out some discrepancies that I think wil com - 
mand your attention. 

Now, I asked Officer Jewell when he arrested the defendant Payne 
on November 4th whether the defendant Morgan was present copie 
occasion. He said no. | 

The items that he allegedly took off the defendant Payne at that 
time; he said no to that. He knew nothing about the defendant Morgan 
and had never seen him before. | 

I wish you would consider that in the light of the tecencny here. 

I asked Detective Dixon a further question: 

When he saw defendant Morgan in New York, did he ask him about 
the division of the proceeds of the crime? He said no, he wasn't in- 
terested in that. | 

Can you imagine that, ladies and gentlemn, a detective not being 
interested in the amount of the proceeds of the crime? He was not 
interested. 

Now, these are the facts that I think warrant special attention 
by you. 

Now, in my final remarks, also referring to comments of 
Detective Dixon as a specialist in the flimflam game: | 

He says that after the victim is worked up to letting his money 
out, No. 1 man gets with the victime and then they agree to some kind 

of division of the No. 2 man's money. | 

I asked Mr. Jonathan Warren that very self-same question. I 


said to him, with respect to the question of one of the defendants leaving 
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the scene, supposedly to urinate, "Did you have any conversation with 
Mr. Morgan while Payne was gone?" 

On a little urging he said yes, that Morgan wanted to split Payne's 
money, if Payne put it in his hands, but he wanted no part of that pro- 
position 

I ask you to consider that in the light of what Detective Dixon says 
usually goes on in cases of this type, and ask you if you believe the 
statement of Warren with respect to his conversation with Morgan. 

And that, ladies and gentlemen, concludes my remarks. 

I ask you to bring in a verdict of not guilty for the defendant Morgan. 

I thank you. 

* 

AT THE BENCH: 

MR. RHYNE: In my closing remarks I listed a series of doubts 
which the jury might have. I am reminded that I omitted what seemed 
to me a very significant bit of information, that is, misidentification 

by the complaining witness Warren or the identification of the 
picture of someone other than Mr. Payne. I think this is important, 
and I request Your Honor for permission to go over that. I would like 


to say about two sentences. I won't press the point. 
THE COURT: All right, go ahead. 
IN OPEN COURT: 
FURTHER ARGUMENT ON BEHALF OF DEFENDANT PAYNE 
BY: S. WHITE RHYNE, JR., ESQ. 
MR. RHYNE: May it please the ladies and gentlemen of the jury, 
I said I would not be back, but Iam, because His Honor has given me 


permission to say one more word to you: 

In summing up for the defendant Payne I listed a series of what 
I thought were doubts that you might have, and I omitted what seems to 
us one very significant item of evidence, and that is the fact that Mr. 
Warren on April 15th, in going through pictures of known confidence 
operators, in an effort to identify the man who had flimflammed him 
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that very day, identified the picture of a person other than Mr. Payne. 


Thank you, Your Honor. 

THE COURT: All right. 

Mr. Lowther. 

MR. LOWTHER: Yes, Your Honor. 

CLOSING ARGUMENT FOR THE GOVERNMENT 
BY: JOSEPH LOWTHER, Assistant United States Attorney. 

MR. LOWTHER: I want to start from back to front, if I may, and 
I won't keep you too long: , 

The whole burden and thrust of my brother Mr. Brown's: argument 
is that Miller Dixon, the Metropolitan Police Sergeant of 15 years, is 
not telling you the truth with respect to admissions made to him by this 
defendant Morgan, and the other thrust of his argument is that you are 
not to pay any attention to the witness Warren because Warren, in the 
words of my brother counsel, was on the fringe of crime. | 

Well, let me make this observation to you: 

Anyone who is taken by the flimflam, the confidence game, is either 
a fool or he has got a little larceny in his heart. 

Now, you can find, and the Government cares not which you do -- 
you can find that the witness Warren was a dupe, or that he had a little 
larceny in his own heart; because if you don't have someone that falls 
into that category they are not taken by a couple of confidence operators 
like the evidence shows that these two seated at this table are. 

Now, then, argument was made to you by both my brother Brown 
and brother Rhyne that there is a doubt in this case because Morgan, the 
defendant, said to Miller Dixon, the Detective Sergeant, up in’ New York, 
that the person that was in with Morgan on this flimflam down here in 
the District of Columbia on April 15th where they got $170. 00, was 
named Tommy Thompson. 

And that is supposed to create a terrific reasonable doubt. 

Do you know, does anyone in this courtroom know, or is there any 
bit of evidence to show what name this defendant here, Waverly Payne, 
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was using, when he was in conversation with this defendant Morgan back 
on April 15th? 

What kind of an argument is that? For all that you know or I know, 
Payne identified himself to his confederate under that name of Tommy 
Thompson. 

Then argument is made by Mr. Brown, and it was made by my 
brother too, that there is a different modus operandi. 

The tack taken by Mr. Brown was, on pehalf of Morgan, that Dixon, 
the Sergeant, said that in the same flimflam, the handkerchief switch, 
the No. 2 man in the operation will tell the victim when the No. 1 man -- 
in this instance Payne is out of the way a bit -- "when you get all the 
money from him then we will split it up.” 

Dixon said that was part of the modus operandi. 

Where does my brother Brown take any solace from the testimony 


elicited from Warren? For Warren said on cross-examination that, yes, 


the No. 2 man here, Morgan, on April the 15th, when Payne had gone to 
urinate, fitted right into the modus operandi described by Dixon: 

(a) "When we get ahold of Payne's money, do you want to split it?" 

And Warren said he wasn't going to have any part of that. 

What solace can he gain from that, when it fits right into the modus 
operandi? 

And then to go a little bit ahead to the argument of Mr. Rhyne, he 
seems to take great relief on the part of his client because in this hand- 
kerchief that was taken from the person of Payne on November the 4th, 
there was a balled-up piece of paper instead of paper phony money, and 
that there was some letter which you may read at your leisure, and when 
you read them you may well figure out what they were calculated to do. 

Now, then, does the fact that when this defendant Payne was arrested 
with this balled-up paper in November, and that he had some letters, 
that there was no evidence about on April 15th, does that mean that the 
modus operandi was completely changed? 

And what if it was? What if it was? 
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And then my friends say -- my brother Brown says that Warren is 


no good because he didn't call the lady to tell her. 

Well, now, Warren said that he was in the police station all that 
day, that he communicated with someone and that someone got | in touch 
with the lady whose money was gone. 

I am not going to extoll to you the virtues or vices of Warren on 
and when I say "I, I mean the Government, not me personally, but I 
do think that in justice to him that you should consider that, as he said, 
he did dig down into his own pocket and made good the money that through 
his stupidity or through his avarice, call it what you will, he lost the 
part that belonged to that lady. 

So I think you should take that into consideration too. 

So, I think the whole thrust and burden of Mr. Brown's argument 
is, although he does not come right out and say so, that there wasn't 
any crime committed by these two. : 

I think that what he is trying to get across to you by indirection 
is that Warren pocketed the money, although he doesn't come out and 
say so, on behalf of Morgan. | 

Members of the jury, that argument is too fantastic, and it is an 
insult to your intelligence, and I am not going to bother going into it, 

because it is grasping at straws, as any losing cause will. 

If you want to buy it, go right ahead. | 

An argument has been made by my brother Rhyne, that the man 
Payne was not identified by Warren. He says to you that Warren picked 
out a different picture. ! 

Now, Warren didn't say he picked out a different picture. He said 
he picked out a picture of a different man and told the police that that 
closely resembled the man who had flimflammed him. | 

That is what Warren told you from the stand, and nothing else. 

And then argument is made by brother Rhyne that Warren is too 
positive in his identification: | 

Let me ask you something, members of the jury: 
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If you -- well, I don't like to make it "you" because that puts it 
too personally. I will put it to you this way: 

A man has a woman's check, $170.00. He is in a position of trust, 
there is no question about that. He has got Miss Farrell's check, 
Jonathan Warren, and he has had her check to cash over a period of 
time. He has got a responsibility there. 

He goes over, and for the first time, through avarice, through 
stupidity, he loses $170.00 worth of money belonging to Grace Farrell. 
He is ashamed. He told you that from the stand; and well he 

might be. 

And he lost that money through trickery performed upon him, so 
the evidence shows, by these two defendants here. 

Now, in the name of Heaven, could the face of either of these 
defendants who took him for that money, and with whom he was for 
some period of time that day, April the 15th, how could that face ever 
leave his memory? For it couldn't. It would be emblazoned on there 
until he is no more himself, because that's one day in Jonathan Warren's 
life that will stand out above all others, the day that he lost the lady's 
money, and that these two, these two defendants, the evidence shows, 
took him for it. 

And when my brother says that he is too positive in his identifi- 
cation I think that is a little bit of an overstatement, for the witness 
was frank. 

You heard him. He couldn't be too positive, for that face of 
Payne as well as the face of Morgan, is etched in his mind for all 
eternity. And the passage of time that my brother argues about could 
never dim it. 


Now, I have a few more notes here on these bits of paper I have 


before me, but the hour grows late and I don't intend to burden you. 


Argument was made by my brother Brown, ‘where are the im- 
plements of the crime? 
Well, if they wanted them they could have asked for them. If 
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they are not here, I will take the blame for that. I am not omniscient, 
and I don't do everything right. 

But they are not without voice. 

And then, in closing, I think I should come back to an argument 
that was made by Mr. Rhyne at the very beginning of his argument 
actually, when he got up and he told you ladies and gentlemen = the 
liberty of these defendants is in your hands. 

Well, it isn't. A jury has nothing to do with the liberty of de- 
fendants. All the jury does is to pass upon the evidence and bring in 
their verdicts. The liberty of defendants rests in the hands of the 
Trial Judge, whoever he may be. | 

That argument of my friend is -- and I will use an understatement -- 
"misdirected." 

I don't know whether it was directed to you to engender any 
sympathy or anything like that. I take it that it was not. For juries 
are to decide their cases not with the idea that they are passing upon 
the liberty of defendants, for they are not; they pass only on the evidence. 
The liberty is up to the Judge. | 

The Government makes no such argument to you. 

All the Government asks you to do when you go to your jury room, 
be it this afternoon or tomorrow morning after His Honor's charge to 
you -- and I know you will listen to it closely -- is to decide this case 
on the evidence and the evidence alone, and when you do the Govern- 
ment urges you that the only possible verdict that this jury can return 
to this Court with, upon the evidence, is a verdict of guilty as indicted 
as to each defendant. : 

That's what the Government asks you for, and for your | kind 


attention to my brothers' argument and to mine, thank you. Thank 


you one and all. 
* * * * * 
(Thereupon, at 3:50 o'clock p. m., the Court adjourned until 
10 o'clock a. m., tomorrow, Thrusday, December 22, 1960.) 
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Washington, D. C., 
Thursday, December 22, 1960. 


Trial of the above cause was resumed before THE HONORABLE 
JOHN J. SIRICA, United States District Judge, and a jury, at 10:00 
o'clock a. m. 

* * * 

PROCEEDINGS. 

MR. LOWTHER: I now make the motion that with your discretion, 
Your Honor open the case for further evidence, for the introduction, if 
properly identified, of a handkerchief and paper money, which hand- 
kerchief and paper money was the handkerchief found in the shirt by 
the complaining witness Warren on April 15th. 


I should have had this evidence here yesterday, I make no excuse 


whatsoever for that, except that I will make this explanation: 

I have been on trial for a few days hand-running. It is my thought, 
that is the explanation, it is not an excuse. 

Now, if Your Honor please -- . 

THE COURT: This is the shirt belonging to the complaining wit- 
ness Warren? 

MR, LOWTHER: This is the handkerchief and the play money 
that Warren found inside of his shirt after these two defendants left 
him on April the 15th. 

THE COURT: Is Warren here today? 

MR. LOWTHER: He is, sir, and so is Officer Eldridge and 
Officer Dixon, who are the ones I called last night through Lieutenant 
Sisson of the Robbery Squad. 

THE COURT: Has this been in the possession of the Property 
Clerk? 

MR. LOWTHER: No, sir, it was not. 

THE COURT: How did you happen to come into the possession 
of it last night or today? 

MR. LOWTHER: It was after my good friend Mr. Brown called 
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it to the attention of the jury that it wasn't here, I called over to the 
Robbery Squad. 

First I called the Robbery Squad to get ahold of Sergeant Dixon. 
He was busy and he called me back. I asked him where Werrenara= and 
where this money and handkerchief was. | 

Sergeant Dixon said at that time that he didn't know, if I recall 
him correctly, but he gave me Warren's home number. 

I called Warren, Warren told me that he had turned it over to two 
Robbery Squad detectives. 

I called back over to the Robbery Squad and talked to Lieutenant 
Sisson, and I said, "I want that evidence; where is it? Because it is 
not turned in to the property down here." 

Shortly thereafter I got a call from Sergeant Dixon to Say: ‘that they 
had found the handkerchief and the money. 

THE COURT: Do you have somebody from the BoP eres Clerk's 

office or somebody that can testify to that? 

MR. LOWTHER: It was never turned in to the Property Clerk's 

office. 

I will have to rely on the testimony of Detectives Eldridge, Dixon, 
and complaining witness Warren. | 

Why it was not turned in I don't know, but it is here. 

THE COURT: Let's see it, will you? 

MR. LOWTHER: Yes, sir. 

I unloosed the handkerchief. It was knotted when I got it from 
Sergeant Dixon. : 

THE COURT: Pass it up. 

(Handkerchief passed up to the bench.) 

THE COURT: Now, you say Warren said this has been in ane 
possession of Warren? 

MR. LOWTHER: No, sir. I am given to understand that those 
items, the handkerchief and that play money, Your Honor, that Your 


Honor has examined, was the money, the play money and the handkerchief 
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that was stuffed inside of Warren's shirt, and he turned it over to the 


police officers after the crime. 
THE COURT: Where is the police officer? 
Suppose you put him on the stand and let's find out what he has to 


say about it. 
Let's hear his testimony out of the presence of the jury. 
Thereupon 
ROBERT A. ELDRIDGE 
a witness, called by the Government, having been first duly sworn, was 
examined and testified as follows: 
228 (Out of the presence of the jury:) 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. State your full name, please, sir? A. Detective Robert A. 
Eldridge. 

Q. Detective Eldridge, you are a Metropolitan Police Officer 
assigned to the Robbery Squad, and were so assigned as of the 15th of 
April of this year? A. That's correct, sir. 

Q. Now, Detective Eldridge, in relation to this case that is 
presently on trial, a flimflam larceny by trick, that matter came 
under your investigation in company with Sergeant Dixon, isn't that 
right, sir, back in April? A. That's correct, sir. 

Q. Now, sir, in relation to these items -- may they be known 
as, rather than marked, Your Honor -- known for the purposes of this 
testimony as Government's Exhibit A? 

THE COURT: Very well. 

BY MR. LOWTHER: 

Q. These items I am showing you, namely, the handkerchief 
and the contents, play money, will you tell His Honor where you first 
obtained those items and where they have been since the time you 
obtained them? A. Sir, about 12:30 p. m. -- 

THE COURT: Excuse me. 
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Why don't we mark this Government's Exhibit No. 5 for identifica- 
tion? That's the next number, isn't it? , 
MR. LOWTHER: Yes, sir. 
THE COURT: That will be known as Government's Exhibit No. 5, 
the handkerchief and the fake money. | 
Go ahead. 


(Thereupon handkerchief and fake money 
were marked Government's Exhibit No. 
5 for identification. ) 


THE WITNESS: About 12:30 p. m., April 15th of 1959, the 
complainant -- | 

THE COURT: '59 or '60? 

THE WITNESS: 1960, I'm sorry, sir 

-- the complainant, Jonathan Warren, came to the Robbery Squad 
office to make a report of this flimflam, and while making the report he 
gave to me this handkerchief containing this play money, which I put 
my initials on, and the date that I accepted it. I placed it in my desk 
drawer under lock and key and had it there until yesterday. 

BY MR. LOWTHER: 


Q. Was it ever turned in to the Property Office? A. It was not, sir. 
THE COURT: All right, you may examine. | 
CROSS-EXAMINATION 


BY MR. RHYNE: 

Q. Sergeant Eldridge, did anybody else have access to the key 
to your desk drawer? A. No one other than my partner. Wejhad a 
desk side by side. | 

Q. Did anyone else handle that Government's Exhibit No. 5 for 
identification other than you, to your knowledge? A. No one other than 
my partner would have an opportunity to. 

MR. RHYNE: I will withhold any statement as to the entire pro- 
cedure here, Your Honor. 

That is all the questions I have. 
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THE COURT: Do you have any questions of this witness, Mr. Brown? 

MR. BROWN: Your Honor, I wish to make a statement, if it is 
timely. 

THE COURT: What is that? 

Well, I want to hear the other witness. I want to hear the witness 
Warren. 

MR. BROWN: Very well. I will reserve the right to question 
Eldridge later. 

THE COURT: No, you had better question him now if you want. 
I will not call him back again. 

MR. BROWN: I wanted to make a statement, but Your Honor wants 
to hear the other witness first. 

I refuse to participate, with all deference to the Court, in the 
procedure here. 

THE COURT: Let me ask you a question: 


Do you mean to say that if the Government in full faith and the Court 
believe that either by the result of an oversight or as the result of just 
learning about some available evidence that might be important to the 
issues in this case, and he didn't learn about it until after the argument, 
that that precludes him from offering that evidence, that it is not a 
matter of discretion with the Court? 


And if you want to make that argument, you be scope en to cite 
authority. 

MR. BROWN: I do not wish to do anything that is in disrespect of 
this Court, but I do say that I have mentioned this matter to the jury. 
The Government announced before the Assignment Judge that it was ready 
for trial. It comes here now with an item that I am unprepared to meet 
at this time, and I therefore have to respectfully decline to participate. 

THE COURT: Well, all right, you have that right. 

(Witness Eldridge left the stand.) 
Thereupon 
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JONATHAN WARREN 
the complaining witness, recalled by the Government, having been pre- 
viously sworn, was further examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Mr. Warren, you are the same J onathan Warren who was 
sworn and testified at a prior time in this case. Isn't that right, sir? 
A. Yes, sir. 

Q. Mr. Warren, I want to show you some articles, a handkerchief 
and its contents, which are now known for identification purposes only 
as Government's Exhibit No. 5. 

Will you look at that handkerchief and those items there, ‘play 
money, and tell His Honor whether or not you recognize them? A. Yes, 
this is the money that was switched on me. 

THE COURT: I can't hear you. Would you speak louder? 

THE WITNESS: Yes. This is the money that was switched on me. 

BY MR. LOWTHER: 

Q. When you say that is the money that was switched on you, can 
you tell His Honor just what you mean by that? Where did that article 
first come to your attention? A. Between 8th and 7th Street, ‘on D Street. 

Q. Did you have that Government's No. 5, that handkerchief and 
its contents, the play money, on your person when you went to the Fourth 
Metropolitan Precinct? A. Yes, I did. 

Q. Did there come a time when you went to the ae Squad 
during the day of April 15th over here in headquarters? A. Did there 
come a time what? 

Q. Did you go to the Robbery Squad? A. Yes, I did. 


Q. Do you recognize these officers down here, serseee Dixon 
and Detective Eldridge? A. Yes, I do. 

Q. When you went over to the Robbery Squad did you have con- 
versations with Sergeant Dixon and Detective Eldridge about this flim- 
flam? A. Yes, I did. 
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Q. Now, can you tell His Honor and the jury, if you recall, to whom 
did you turn over those items you have before you, Government's 5 for 
identification, namely, the handkerchief and play money? A. This money 
was turned over, not to them, it was turned over to two other officers. 

Q. And who were the two other officers that it was turned over to? 

A. I don't recall their names. 

Q. Where was it turned over to them? A. It was turned over to 
them in No. 4 Precinct. 


Q. And were they white officers or colored officers? A. Yes, 


they were white officers. 

Q. Plain clothes men? A. Plain clothes men.— 

Q. Can you recall whether or not they were from Robbery Squad? 
A. Yes, they were. 

Q. Did you see those officers that you turned that money over to, 
in the Robbery Squad, when you came over there to talk with Detective 
Eldridge and Sergeant Dixon? A. Yes, I did. 

Q. And did you see this Government's Exhibit 5 over there in the 
Robbery Squad when you were over there? A. Yes, I did. 

Q. Beg pardon? A. I don't recall whether it was over there or 
not. I don't recall whether I seen it or not, you know. 

MR. LOWTHER: No other questions. 

THE COURT: Is this the money, or the fake or phony money, 
that was switched on you, or that you got as the result of this transaction 
you talked about on the evening of April 15th? 

THE WITNESS: Yes, this is. 

THE COURT: Did you see this officer seated to the left on the first 
row in the Robbery Squad that evening? 

What is his name? 

MR. LOWTHER: Eldridge, Your Honor. 

THE WITNESS: Yes, I did. 

THE COURT: You saw him? 

THE WITNESS: Yes. 
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THE COURT: Was he there when this money was in the possession 


of these other officers? 

THE WITNESS: The other officers talked to me in No. 4 Precinct. 
I turned the money over to them and then I left and walked over to the 
Headquarters. | 

THE COURT: Did they come over later on? 

THE WITNESS: Later on they came over, and they explained == 
they turned me over to Officers Eldridge and Officer Dixon. 

THE COURT: And did Officer Eldridge receive this money then 
from these other officers? 

THE WITNESS: In my presence, I don't know that. 

THE COURT: You don't remember that? 

THE WITNESS: No, I don't remember whether he received that. 

THE COURT: But this is the same money. Are you sure/of that? 

THE WITNESS: Yes. | 

THE COURT: This is the same handkerchief that you got from the 

defendant Payne here? 

THE WITNESS: Yes, that's right. 

THE COURT: And you turned it over to these two officers at No. 4 
and they were in the room when Officer Eldridge was there at Headquarters? 

THE WITNESS: Yes, that's right. 

THE COURT: All right. 

I think Officer Eldridge testified that he got it, didn't he, in the 
room there? 

MR. LOWTHER: Yes, that's right, Your Honor. 

THE COURT: All right, I think there has been a continuity of pos- 
session shown in connection with these exhibits. 

You may examine him if you wish. 

MR. RHYNE: No questions, Your Honor. 

I would like to see the exhibit, if I may. 

THE COURT: You may look at it. 

(Exhibit No. 5 for identification examined by Mr. Rhye. ) 


THE COURT: All right. 

Do you want to make any objection to the Court reopening the case? 

MR. BROWN: Yes, I will make that objection. 

THE COURT: Do you want to also, Mr. Rhyne? I will hear you on 
it if you want to, because I expect to give each one of you some additional 


time to argue this matter to the jury. 

MR. LOWTHER: I meant to ask Your Honor that. 

THE COURT: Yes, I will give each one of you additional time. 

MR. LOWTHER: And I will waive argument. 

MR. RHYNE: Your Honor, I don't think that custody has been 
established and I would observe the procedure is irregular; however, I 
am willing to be guided here by the discretion of the Court. 

I was about to suggest that if custody had been established I would 
be willing to enter into a stipulation on this, but I don't think I can in the 
light of the custody point. 

THE COURT: You mean to show the chain of possession or con- 
tinuity? 

MR. RHYNE: Yes, I don't think that has been properly established. 

THE COURT: I think there is enough evidence to submit it to the 


I will give each side any additional time you wish to argue this 

particular point if you wish to. 

I think I should admit this item. 

Now, the question is whether or not some explanation should be 
given to the jury as to why it wasn't here during the trial. 

Now, I don't know whether that should be done by the District 
Attorney taking the stand and saying he didn't have any knowledge of this 
until last night, or can you develop that from the witness? 

MR. RHYNE: Your Honor, may I just clarify my position before 
I have finished? 

I noted the irregular procedure and noted I would be guided by 
the discretion of the Court and noted my objection to custody, and noted 


that is overruled. 

Subject to that, I would be happy to enter into a stipulation to do 
this as shortly and as quickly as possible. 

THE COURT: Would you enter into a stipulation that Mr. Lowther 
didn't know about this additional evidence until last night? 

MR. LOWTHER: I would like to make my position clear, sir. It 
was a complete oversight on my part, and I take full responsibility for 
that oversight. I don't want the record to say that I didn't -- I should 
have known about it and I forgot it. 

THE COURT: All right. 

Will you accept that explanation? 

MR. RHYNE: Yes, Your Honor, I will accept that explanation and 
subject to my previous objection I will stipulate that Your Honor has found 
the handkerchief and money which Mr. Warren was left with on aca 15th. 

THE COURT: All right. 


Do you want me to let the witnesses, or have the witnesses testify 
to that? : 
MR. RHYNE: As far as I am concerned, it is not necessary, Your 


Honor. 

THE COURT: How about the other counsel? Will you enter into 
that stipulation? 

MR. BROWN: No, Your Honor. 

THE COURT: Well, I think you had better put the witnesses back 
on the stand. 

MR. LOWTHER: I will, Your Honor. 

THE COURT: Any objection to my telling the jury that through an 
oversight on the part of the District Attorney, he failed to introduce 
this evidence? | 

Any objection to that? 

MR. BROWN: I do, Your Honor. 

THE COURT: Well, one counsel objects to that. 

MR. RHYNE: I will be guided by Your Honor's discretion on that. 
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THE COURT: I don't like to have the District Attorney take the 

stand and be a witness and argue the case too. 

MR. LOWTHER: I'm afraid I would be disqualified to argue if I 
took the stand, Your Honor. 

THE COURT: Yes. 

All right, let's call the jury in and put the witnesses back on the 
stand for them to hear. 

MR. LOWTHER: I will call Warren first, Your Honor, and the 
other witnesses, I take it, should be excluded. 

THE COURT: All right, let the other witnesses step out. 

MR. RHYNE: Your Honor, I might make a further statement on 
this, if I may: 

I don't see any necessity for prolonged further argument, as I 
think this thing should be done shortly, and I haven't waived any objection 
to going into further argument. I think the arguments should be closed. 

THE COURT: Then you waive any further argument in the case? 

MR. RHYNE: Only if it is waived all around. 

THE COURT: Mr. Brown does not want to participate, he said. 
He has the right to argue this matter further, if he wishes to. 


I will give you five or ten minutes, and give each counsel that, or 


you can waive argument. 

MR. RHYNE: If the United States Attorney makes argument I 
would like to have the same opportunity. 

THE COURT: All right. 

Let's find out what will happen. 

You will call the Officer first, I think, or whoever you want to put 
on first, Warren or the Officer, and let the other witnesses step out 
in the meantime. 

MR. LOWTHER: I will call Eldridge first. 

THE COURT: All right. 

(Thereupon the jury entered the courtroom and assumed their 

places in the jury box.) 


THE COURT: All right. 

The District Attorney has made a motion that the Court permit 
this case to be reopened for the purpose of the Government introducing 
some evidence which it failed or neglected to introduce as part of its 
Case in Chief. 

The Court is going to grant the motion of the District Attorney to 
reopen the case for the receipt in evidence of further evidence. 

MR. LOWTHER: I will call Detective Eldridge, Rreaee 

Thereupon 

DETECTIVE ROBERT A. ELDRIDGE 
a witness, called by the Government, having been Bn evAQUSHE Sworn, was 
further examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. LOWTHER: 
Q. Detective Eldridge, would you state your full name, please? 


A. Detective Robert A. Eldridge. 

Q. And you hold the rank of Detective in the Metropolitan Police 
Department, assigned to the Robbery Squad and held that rank and held 
that assignment as of April 15th of this year, did you not, sir? A. That's 
correct, sir. 

Q. And your partner, at that time, and now, is Sergeant Miller 
Dixon; isn't that right? A. That's correct, sir. 

Q. Detective Eldridge, on April 15th did you have as a Police 
Officer, and Detective in the Robbery Squad, an investigation of an 
alleged larceny by trick in which the complaining witness was one Jonathan 
Warren? A. I did, sir. | 

Q. Did there come a time on April the 15th, Detective Eldridge, 
when you had occasion to see Warren, the complaining witness, in the 
Robbery Squad office over here at Police Headquarters? A. That's 
correct, sir. 

Q Idon't want to know what was said, but merely, did you have 
conversations with Warren at that time? A. I did, sir. 
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243 MR. LOWTHER: May this item, Your Honor, be marked for 
identification purposes at this time as Government's Exhibit No. 5? 
THE COURT: Yes. 


(Thereupon handkerchief and play money 
were marked Government's Exhibit No. 
5 for identification.) 


(Exhibit shown to defense counsel. ) 
BY MR. LOWTHER: 

Q. I want to show you this handkerchief which is known now, and 
its contents, as Government's Exhibit No. 5, Officer Eldridge, and ask 
you first of all to examine those items, please. 

Now, sir, did those items, namely, that handkerchief and its 
contents, did you see those items on April the 15th, Sir? A. Yes, I 
did, sir. 

Q. And where did you see them for the first time? A. In the 
Robbery Squad office. 

Q. And from whom did you receive them? A. About 12:30 p. m. 
on April 15th, 1960, I received these from the complainant. 

Q. Warren? A. That's correct. 

Q. Since that time, sir, are you able to tell His Honor and the 
jury where those items have been, namely, that handkerchief and its 
contents? A. I placed the handkerchief and its contents in my drawer 
under lock and key. 

Q. And when you say you placed them in your drawer, do you 
mean in the Robbery Squad? A. That's right, my desk drawer at the 
Robbery Squad office. 

Q. Where have those items, Government's 5, handkerchief and 
its contents -- where have they been since April 15th, when you placed 
them in your drawer over in the Robbery Squad office? A. They have 
remained there until yesterday. 

Q. Were they at any time ever turned in to the Police Property 
Clerk? A. They were not, sir. 
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Q. Who, if anyone, has access to your drawer over there in the 
Robbery Squad Office other than yourself? A. The only person that 
would go in my drawer would be my partner, Detective Sergeant Dixon. 

Q. And did you, when you received those items, namely, the 
handkerchief and its contents, sir, from Warren, on April 15th, did 
you examine the contents of the handkerchief, Officer sata 
A. Yes, I did. 

Q. And did you mark either the handkerchief or its contents in 
any way for identification when you received them? A. Yes, I’ placed 
the date on the handkerchief with a red pencil, and drew a mark across 
the paper money, imitation money. 

Q. And you produced this Government's 5 in court today, this 
morning, didn't you? A. That's correct. | 

Q. And you brought it over here? A. That's correct. 

MR. LOWTHER: No other questions. 

THE COURT: You may examine. 

MR. RHYNE: No questions of this witness, Your Honor. 

THE COURT: Mr. Brown, do you have any questions? 

MR. BROWN: No questions. 

MR. RHYNE: I would like to approach the bench. 

THE COURT: All right. 

AT THE BENCH: 

MR. RHYNE: Your Honor, the Government has reopened this 
case because of new evidence. Yesterday I examined Sergeant Dixon 
as to the identification given to him on April 15th by Mr. Warren and he 
informed me that Mr. Warren told him that the first man who approached 

him on April 15th weighed between 150 and 160 pounds. — 


This is contrary to information which I have on a copy of a police 


report which is signed by Sergeant Dixon and Sergeant Eldridge. 
Sergeant Dixon told me yesterday that despite the fact that his 

name appeared in this report, it was not his report, that he had not 

prepared it. Therefore, I could not use that report for purposes of 
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impeaching him, andI had no way of contacting Sergeant Eldridge. 


Sergeant Eldridge is now in the courtroom and I would like to 


call him for the simple purpose of establishing the weight description 
given to him by Mr. Warren on April 15th. 

THE COURT: You may. 

IN OPEN COURT: 

THE COURT: I understand that Mr. Rhyne would like to call 
Sergeant Eldridge to the stand. 

If you wish to call him -- 

MR. RHYNE: Does Your Honor wish to do that now? 

THE COURT: Yes, do it now. 

Thereupon 

ROBERT ELDRIDGE 
a witness, called for and on behalf of defendant Payne, having been 
previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RHYNE: 

Q. Sergeant Eldridge, on April 15th, 1960, did Mr. Jonathan 
Warren give to you a description of the first man who had approached 
him in the larceny which he complained of? A. Yes, he did, sir. 

Q. What did he tell you was the weight of that man? A. He told 
me that weight was approximately 170 to 175 pounds. 

MR. RHYNE: Thank you, Sergeant. 

That is all the questions I have, Your Honor. 

THE COURT: All right. 

Anything further? 

MR. LOWTHER: No, sir. 

(The witness left the stand.) 

MR. LOWTHER: I want to call Mr. Warren, if Your Honor please. 

THE COURT: All right. 

Thereupon 
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JONATHAN WARREN 
a witness, called by the Government, having been previously sworn, 
was further examined and testified as follows: 
. DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. You are the same Jonathan Warren previously sworn, and 
testified in this case? A. That's right. 
Q. Mr. Warren, I want to show you what is known for identifica 
tion purposes at this time as Government's Exhibit No. 5. 
Will you open that handkerchief and examine its contents, please? 
(The witness complied.) 
Can you tell His Honor and these ladies and gentlemen of the jury 


if you recognize the handkerchief and its contents, Government's 5 for 
identification? A. Yes, it is the handkerchief. : 
Q. When you say "it is the handkerchief." what do you mean? 


A. This is the handkerchief with the money that was switched on me. 

Q. And did you have occasion on April 15th, the day of the 
incident alleged in this indictment, to go to the Robbery Squad at Police 
Headquarters over here right opposite the courthouse? A. Yes, I did. 

Q. And when you were in the Robbery Squad at Police Headquarters, 

did you have occasion to see Government's Exhibit No. 5, that 
handkerchief, and the play money inside of it? A. No, I didn't see it 
any more after that Precinct 4. | 

Q. When you were at Robbery Squad did you have occasion to see 
Detective Eldridge who is seated out here? A. Yes, I did. 

Q. And did you have a talk with him, conversation? Never mind 
what it was. A. Yes, I did. 

Q. When you removed the handkerchief, Government's 5 for 
identification, and its contents, from your shirt, did you examine the 
contents before you went to No. 4? A. Yes, I did. | 

Q. And did you find the contents to be the play money like that there ? 
A. Yes, I did. 

Q. To whom, if anyone, do you recall, sir, turning over Govern- 
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that came down to No. 4 Precinct from the Robbery Squad. 

MR. LOWTHER: No other questions, Your Honor. 

CROSS-EXAMINATION 
BY MR. BROWN: 
Q. Mr. Warren, when you testified yesterday did you not state 
250 when you opened the handkerchief you found a wad of paper in it? 
A. LIdon't recall whether I said paper or money, but this is what I 
meant. 

Q. That is what you meant? A. Uh-huh. 

Q. How do you identify that handkerchief? By what means do you 
identify it? A. It appears to be the same. I couldn't very well -- it 
appears to be the same identical thing. 

Q. Are there any marks on it that mean anything to you? 

A. Yes. It has got "April the 15th, 1959." 

Q. Did you put that on there? A. No, I didn't. 

Q. Do you know who did? A. No. 

Q. Well, what significance does "April 15th" have to you, then? 
A. That was the date that I got robbed. 

Q. Is there anything on that handkerchief other than that date by 
which you can identify it? A. "R. A E." but I don't recognize that. 

Q. You recognize that? A. I don't recognize it. 

Q. Youdon't? A. No. 

Q. So you don't know whether that is the real handkerchief or not, 
do you? A. No, I couldn't very well say that I do. 

MR. BROWN: Thank you. 

THE COURT: Any other questions by counsel for defense? 

MR. RHYNE: No questions, Your Honor. 

THE COURT: Do I understand you correctly when you said you 
turned these articles or that handkerchief and this paper money over 
to two officers at No. 4 Precinct? 

THE WITNESS: That's correct. 

THE COURT: Were they white officers? 
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THE WITNESS: Yes, they were. 

THE COURT: Were they in plain clothes or in uniform? — 

THE WITNESS: They were in plain clothes. 

THE COURT: Later on, didI understand you correctly to say that 
you went to Police Headquarters, the building behind the courthouse here? 

THE WITNESS: Yes, I did. | 

THE COURT: And there you saw Officer Eldridge? 

THE WITNESS: Yes, sir. 

THE COURT: And Officer Dixon? 

THE WITNESS: That's right. 

THE COURT: At about the same time did these other two officers 
also come into the room? 

THE WITNESS: Yes, they did. 

THE COURT: They were there? 

THE WITNESS: That's right. 


THE COURT: And those were the two officers that you had turned 
the handkerchief over to and the money at No. 4? 


THE WITNESS: That's right. 

THE COURT: Do you recall, or is your recollection ene, whether 
or not the officers gave the money to Mr. Eldridge in your presence, 
or you gave it to Mr. Eldridge? | 

THE WITNESS: No, I don't recall. 

THE COURT: You don't recall that? 

THE WITNESS: No. 

THE COURT: How long after you arrived at Hesiquaacs here, 
behind the courthouse, and saw Mr. Eldridge, was it that you saw these 
other two officers to whom you had previously given the exhibit, that 
is, the handkerchief and the paper money? Or did they come up to the 
Headquarters with you? 

THE WITNESS: I met them there. We got there about the same 
time. They turned me over to Officers Eldridge and Dixon and said 

that these two officers would handle the case. 
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THE COURT: Now, is there any doubt in your mind that this is 
the man that robbed you or took the money from you that day? 

THE WITNESS: None. No doubt. 

THE COURT: You mean Payne; is that who you mean? 

THE WITNESS: Payne, that's right. 

THE COURT: How about the other man? 

THE WITNESS: No, both of them. 

THE COURT: Is there any doubt in your mind about it? 

THE WITNESS: No. 

THE COURT: If there is any doubt, now is the time to say it. 

THE WITNESS: No, there is no doubt. 

THE COURT: All right, let's proceed. 

Anything further by either side? 

MR. RHYNE: Your Honor, despite what I said before, I would 
like to make a short statement to the jury regarding this evidence. 

THE COURT: I will permit counsel on both sides to make a short 
or reasonable re-argument to the jury, five or ten minutes, whatever 
you might need. 

254 Do you waive any further argument? 

MR. LOWTHER: I waive it, Your Honor. 

THE COURT: The Government has waived any further argument. 

You may proceed and take whatever time you think you need. 

MR. RHYNE: Thank you, Your Honor. 

THE COURT: And that goes for counsel for the co-defendant also. 

FURTHER ARGUMENT ON BEHALF OF DEFENDANT PAYNE 
BY: S. WHITE RHYNE, JR., ESQ. 

MR. RHYNE: Ladies and gentlemen, I am not going to re-argue 
to you what I argued before. I would like to say several things with 
regard to the testimony and evidence which has just been placed before 
you: 

First of all, you saw and you will see when you take this hand- 


kerchief back to the jury room, that this is loose money, a loose roll 
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of bills. That means that loose money was used on April 15th. 

You will also see that the rolls of bills that were found on) Mr. 
Payne when he was found on November 4th were banded bills -- a dif- 
ference in method of operations between the man who perpetrated this 
crime on April 15th and Mr. Payne, or the materials that were found 
on Mr. Payne. 

I think also it is important to note that it is now positively establish- 

ed that the articles in the handkerchief with which Mr. Warren was 
left on April 15th, that article was a roll of bills, whereas you will re- 
call and you will see back in the jury room that the thing I said in the 
handkerchief that was found on Mr. Payne, was a roll of newspaper. 


Again, a difference in method of operations, a difference which 


I suggest may cause a reasonable doubt in your mind. 

And thirdly and most important of all, you heard yesterday Ser- 
geant Dixon testify that the description given to him by Mr. Warren of 
the first man who approached him on April 15th, that description was 
that the man was approximately 150 to 160 pounds in weight. | 

Now you have heard a description by his partner, Sergeant 
Eldridge, that the description given to him on April 15th was that the 
man was 170 to 175 pounds in weight. 

You may draw your own conclusions from the difference. 

I ask you to ask yourself when you go back in the jury room whether 
or not anyone could reasonably mistake Mr. Payne for 170 to 175 pounds 
in weight. | 

THE COURT: Do you wish to argue the matter, Mr. Brown? 

MR. BROWN: No, Your Honor. 

THE COURT: No further argument then. 

MR. RHYNE: If it please the Court, I'm sorry, I had one state- 
ment to make at the bench, if I may. 

THE COURT: All right. 


(Thereupon Government's Exhibit No. 
5 was received in evidence. ) 


AT THE BENCH: 

MR. RHYNE: The Government reopened the case and I think now 
is the time where all the evidence of both parties is in. 

I would like to renew my motion for judgment of acquittal based 
on the reasons I stated at the closing argument to the jury, the end of 
the first case, and now. 

THE COURT: I will deny the motion on behalf of both defendants. 

MR. BROWN: May we have a short recess at this time? 

THE COURT: All right. 

IN OPEN COURT: 
THE COURT: All right, we will take about a ten minute recess. 
(Thereupon a short recess was had:) 

MR. BROWN: May I approach the bench, Your Honor? 

THE COURT: You can make your statement from there, if you 
wish, since the jury is not present. 

MR. BROWN: I would like leave of the Court to make one state- 

ment to the jury relative to the handkerchief. 

On examination of the handkerchief I find a significant date. 

THE COURT: All right, you may. 

(Thereupon the jury entered the courtroom and resumed their 
places in the jury box.) 

THE COURT: All right, counsel for the defendant Morgan wishes 
to make a short statement to the jury. 

FURTHER ARGUMENT ON BEHALF OF DEFENDANT MORGAN 
BY: CHARLES S. BROWN, ESQ. 

MR. BROWN: Ladies and gentlemen of the jury, you have heard 
the testimony here with respect to the handkerchief in question and the 
play money enclosed in it. 

I wish to call to your attention the fact that the crime complained 
of was on the date of April 15, 1960. 

I wish to call to your attention at this time that this handkerchief, 
Government's Exhibit 5, has the date "April 15, 1959" with the initials 


"R. A. E." on it, and I think that is a significant factor for your con- 
sideration. , 

I thank you. 

THE COURT: Is that all you wish to say now? 

MR. BROWN: That's all. 

JUDGE'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction 
of evidence in this case and the arguments of counsel now being con- 
cluded, it becomes the duty of the Court to instruct you as to the law 
that should guide you in your consideration of the evidence and the de- 
termination of your verdict. | 

When you retire to the jury room you will take with you a. copy ‘of 
the indictment returned by the Grand Jury in this case. 

Now, the purpose of an indictment is to inform the defendant or 
defendants of the charge or charges that they must meet when their case 
comes on for trial. 

An indictment is not evidence against a defendant and it should not 
be regarded by you as testimony against these defendants nor as being 


of any probative value, nor as being entitled to any weight as evidence. 


Let me explain that a little further: 
I don't know how many of you have ever served on a Grand Jury. 
The Grand Jury is composed of 23 members, that usually hear only one 
side, of the Government, that is, the Government's side of the case, 
and the fact that the Grand Jury brings an indictment charging a defendant 
or defendants with the commission of a certain crime does not mean 
that that is to be considered as evidence in the case. That is what we 
mean when we Say an indictment by itself is not evidence of the 
commission of an offense. : 
Now, the defendants are charged in the indcitment with the charge 
of grand larceny. i 
The District of Columbia Code defines the crime of grand larceny 
as follows: | 
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"whoever shall take and carry away anything of 
the value of one hundred dollars or upward, including 
things savoring of the realty, is guilty of larceny." 
The indictment reads as follows, and the indictment is drawn 
under the statute which I just read to you: 
"On or about April 15th, 1960, within the District 
of Columbia, Waverly Payne and Ulysses Morgan stole 


the property of Grace Farrell in the custody of Jonathan 
Warren of the value of about $160.00 consisting of 

$160.00 in money." 

Now, the words “take and carry away" mean that the property 


must have been taken unlawfully from the possession of another with the 
fraudulent intent to deprive him of his ownership therein. 

In order to constitute larceny the taking of the property must be 
accompanied with the intent to steal. The intent of the taker must be 
to appropriate the stolen property to use inconsistent with the property 

260 rights of the person from whom it was taken. 

Now, the theory of the Government is that the defendant Payne 
actually took the money and that the other man, Morgan, was aiding, 
abetting and assisting him in the commission of a crime. 

Now, what do we mean by "aiding, abetting and assisting another 
in the commission of a crime?" 

Let me see if I can give you a simple illustration: 

Suppose two or three men get together and decide to rob a store 
or a bank. Let us assume it is the Riggs National Bank at 15th and 
New York Avenue. Suppose one man gets a gun and the other man has 
an automobile that is used to transport the three men to that location. 
Suppose by prearrangement it is agreed that the man with the gun shall 
go into the bank, go up to the cashier and say, "Stick them up, this 
is a hold-up, give me the money." 

Suppose it is further agreed that the two men who were with them 
at the time he went in the bank, remain on the outside of the bank as 


lookout men. 

If those facts were proven beyond a reasonable doubt to the jury, 
that there was a common intent or understanding to rob the bank, 
naturally the two men on the outside who aided, abetted and assisted 
the man who went into the bank and actually took the money at the point 
281 ofa gun, would be just as guilty as the man who went up to the 
cashier's window and got the money from the cashier. | 

So that is what we mean when we say, "whoever aids, abets, or 
assists another in the commission of a criminal offense" is just as 
guilty in the eyes of the law as the principal offender. | 

The law is that the defendants in this case are presumed to be 
innocent of the charge contained in the indictment, and the burden of 
proof is upon the Government to prove them guilty to your satisfaction, 
beyond a reasonable doubt. Unless the Government sustains this burden 
and proves beyond a reasonable doubt that the defendants have committed 
every element of the offense charged, the jury must find them not guilty. 

You are instructed as a matter of law that each defendant is pre- 
sumed to be innocent. He is not required to prove himself innocent or 
to produce evidence at all on the subject. 

In considering the testimony, you must consider and view it in 
the light of this presumption with which the law clothes the defendants. 

It is a presumption that abides with them throughout the trial of the case, 
until the evidence convinces each individual juror of his guilt beyond a 
reasonable doubt. | 

You are instructed as a matter of law that the burden of proce is 

always upon the prosecution. It is not sufficient to establish a 
probability, although a strong one, arising from the doctrine of chance, 
that the fact charged is more likely to be true than the contrary, but 
the evidence must establish the truth of the fact beyond a reasonable 
doubt. Unless there is substantial evidence of facts which exclude 


every reasonable hypothesis but that of guilt, the verdict must be not 


guilty. 
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As I said to you a moment ago, the burden of proof is on the 
Government to prove a defendant guilty beyond a reasonable doubt, 


but not beyond all doubt whatsoever. In other words, the Government 


must prove the defendant guilty to a moral certainty and not to an 
absolute certainty. 

Now, as its name implies, a reasonable doubt is a doubt for which 
you can give a reason to yourselves, a doubt which is based on reason 
and not just any whimsical conjecture or some capricious speculation. 

I think I can explain to you the meaning of the phrase "reasonable 
doubt," in simple, everyday language: 

Now, proof beyond a reasonable doubt simply means this: 

If, after an impartial comparison and consideration of all the 
evidence you can say to yourselves that you are not satisfied of the 

defendants’ guilt, then you have a reasonable doubt; but if after 
such impartial comparison and consideration of all the evidence, you 
can truthfully say to yourselves that you have an abiding conviction of 
the defendants' guilt such as you would be willing to act upon in the 
more weighty and important matters relating to your own affairs, then 
you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt simply means 
that the proof must be such as will result in an abiding conviction of 
the defendants’ guilt on your part and in your mind, such as you would 
be willing to act upon in the more weighty and important matters re- 
lating to your own affairs. 

Now, during the course of this trial you have listened to arguments 
made by Government counsel and arguments made by both of the at- 
torneys for defendants. 

Now, arguments in any trial, whether it be civil or criminal, 
perform a most useful and important function. They tend to assist the 
jury in recollecting what the evidence was. However, you must bear 
in mind arguments made by counsel on either side is not the evidence 
in the case. The evidence is what did the witnesses say from the 


witness stand, and what do the physical exhibits say or express to you. 

Likewise, when a counsel for the Government or the defendants’ 
counsel propound a question to a witness by way of a direct examination 
or cross-examination, that question is not the evidence in the case. The 
evidence in the case is what did the witness say in answer to the ques- 
tions. Naturally, you should follow the question carefully, but the 
answer is the evidence in the case. 

In determining whether the Government has established : the charge 
against the defendants you must weigh and consider the testimony of all 
of the witnesses who have appeared before you. | 

Now, you have observed, of course, that neither of the defendants 
took the stand in this case to testify. You are instructed that that is 
their constitutional right. No defendant in any criminal case can be 
compelled to take the stand and testify in a case, and the law is that 
because a defendant does not testify, the jury is not permitted to draw 
any inference that he might be guilty because he didn't take the stand 
and say something in his behalf, or draw any unfavorable inferences 
whatsoever by reason of the failure of any defendant to take the stand. 

That is his constitutional right; he has the right to remain mute, 
and require the Government to prove his guilt to your satisfaction beyond 
a reasonable doubt. | 

Now, you are the sole judges of the credibility of the witnesses. 

In other words, you must determine which witnesses to believe and to 
what extent you believe them. : 

In deciding how much weight to attach to the testimony of a wit- 
ness you may consider the demeanor of the witness on the witness 
stand, his manner of testifying, whether the witness impresses you as 


having an accurate memory and recollection, and whether the witness 


has an interest in the outcome of the case. 

All these facts you may consider, as well as any other matters 
which may seem to you to have a bearing on the question as to whether 
the witness is telling the truth or telling a falsehood. . 
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If you should find that any witness has knowingly testified falsely 
as to any material fact, the truth of which that witness could not have 
been reasonably mistaken, the jury is at liberty, if they see fit to do so, 
to disregard any part of the testimony of that witness or you may dis- 
regard his entire testimony. 

You are to base your verdict in this case solely upon the evidence 
which you believe to be true. 

Now, it is the duty of the Court to make known to you the law of 
the case, and it is your duty as jurors to accept and take the law of the 
case from the Court. 

As I have stated before, you are the sole and exclusive judges of 

the facts. 

Now, you are admonished not to permit your judgment or your 
reason or your intelligence to be swayed by sympathy, prejudice, or 
bias, or ill will against or for either the Government or the defendant. 
You should not be influenced by your feelings or emotions. Your verdict 
is to be reached in accordance with the solemn oath you took, that you 
would well and truly try this case and a true verdict render in accordance 
with the evidence and in accordance with the law as given you by the Court. 

Now, you must consider this matter deliberately and carefully in 
the light of the instructions on the law which I have just given you. 

Now, in reaching your conclusion you must use the same common 
sense, the same approach, the same intelligence which you would employ 
in determining any important matter which you have to decide in the 
course of your own affairs. 

The Government's evidence in part consists of alleged statements, 
of an alleged oral statement or statements made by the defendants, 
which the Government contends are the defendants’ confession. 


The law admits a confession in evidence if the confession is freely 


and willingly made, because human experience shows that a confession 
freely and willingly made is likely to be reliable. 


Ordinarily, a person does not admit that he has committed a crime 
unless the admission is true. 
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This is the result of human experience. 

The law does not, however, admit a confession that is obtained 
by duress, threats and coercion, by force, or as a result of any promises 
or inducements made. A confession obtained by these means must be 
rejected and disregarded by the jury. 

This rule, too, is based upon reason. Human experience has 
shown that on occasion it has happened that persons have admitted the 
commission of a crime which they have in fact not committed, in order 
to avoid or discontinue force, coercion, or duress being practiced upon 


them. 


Force, duress, or the force, duress or coercion which I have 


referred to, means both physical force and mental or moral pressures. 
It is for you to determine if the alleged confessions of the defendants 
were voluntarily given and without force, duress, coercion or fear. 

If you find that the confessions were voluntarily given you may 
consider them as evidence. 

If, on the other hand, you find that the confession was made or 
confessions were made as a result of force, duress, coercion, threats 
or fear, you should consider them as being involuntary and it! would be 
your duty then not to consider them as evidence against the defendants. 

In considering whether the confessions were or were not voluntary, 
you should consider the physical condition and intelligence of the de- 
fendants, the facts surrounding their arrest and subsequent interrogation, 
the time and place where the questioning took place, and all other cir- 
cumstances surrounding the making of the alleged confession. 

Let me say again, it is entirely up to the jury to believe, first 
of all, whether or not the defendant or defendants actually made any 
admissions against their interest, or confession. That is a matter you 
must decide from the witnesses on the stand. 

You may elect to believe the officers or you may elect to disbelieve 
them. You are the sole judges of the facts in the case and the credibility 
of the witnesses. 


I say “alleged confession." 

Was there an alleged admission by Morgan only in this case? 

MR. RHYNE: That's right, Your Honor. 

MR. EOW ERE That's correct. 

THE COURT: Then my remarks will apply to the admission only 
allegedly made by one of the defendants. 

I stand corrected. 

MR. RHYNE: Thank you, Your Honor. 

THE COURT: Evidence shows, I take it, then, that only Morgan 
allegedly made a confession; right? 

MR. RHYNE: There is no evidence in this case of any confession 
made by Payne. 

THE COURT: I'm sorry you didn't interrupt me before. 

However, the same law I gave you on confessions applies only to 
the defendant Morgan because the evidence, as I understand it, there is 


no evidence that the defendant Payne made any confession or admitted his 


guilt to anyone. 

So that you will apply the law I stated with respect to confessions 
as to the defendant Morgan. 

And in connection with that you must decide in your own mind 
whether or not you believe the Officers, whether or not they are telling 
the truth. 

Those are all matters in which the jury have the sole say-so. That 
is the question of credibility of witnesses, whether you believe the story 
or not, and that is entirely up to the jury to determine what the facts were. 

Now, I might explain to the jury the difference between circumstantial 
evidence and direct evidence. 

Direct evidence is evidence presented by someone who has actual 
personal knowledge of a fact in issue in acase. Circumstantial evidence 

is evidence presented by someone who does not have actual knowledge 
of a fact in issue but who does have personal knowledge of certain other 
facts which tend to prove or disprove the fact in issue. 
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Direct evidence is evidence which, if believed, proves the existence 


of a fact in issue without any inference or presumption, while circum- 
stantial evidence is evidence which does not directly prove the existence 
of a fact in issue but gives rise to a reasonable inference that such fact 
exists. 

Now, to illustrate the difference between direct and circumstantial 
evidence, let us assume that the fact in issue is a case of whether Jack 
shot and killed Mary: 

If a witness testified that he personally saw Jack shoot Mary, we 
would say that we would have direct evidence. 

On the other hand, if a witness testified that an hour before Mary 
was shot he sold Jack the pistol which has been identified as the murder 
weapon, and it was found in the possession of Jack shortly after the mur- 
der, we would say that we have circumstantial evidence of the fact that 
Jack did shoot Mary. And, of course, you must be satisfied beyond a 
reasonable doubt from the evidence, whether it be direct or circumstantial, 
that the defendants in this case committed the crime set forth in the 

indictment. | 

As I stated to you at the beginning of the charge, an indictment is 
not evidence against the accused, and should not be considered by the jury 
as evidence against them. 

In considering the instructions which I have given to you, you are to 
consider them in their entirety, that is, as a whole. You are not to pick 
out some particular instruction and accentuate them and overlook others, 
put you are to consider them, as I said, in their entirety. 

Now, although there are two defendants on trial here today, it is 
not necessary that your verdict be the same for each. If you should be 
convinced beyond a reasonable doubt that one of the defendants is guilty 
but are not so convinced as to the other, it is your duty to return a 
verdict of guilty only as to the defendant of whose guilt you are convinced 
beyond a reasonable doubt. 

Your verdict as to the other defendant should be not guy 
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Of course, if you are convinced beyond a reasonable doubt as to the 
guilt of both defendants, your verdict should be guilty as to both defendants. 

On the other hand, if you are not convinced of guilt beyond a reason- 
able doubt as to either defendant, then your verdict as to such defendant, 
or each defendant, should be not guilty. 

The defendants in this case are not on trial for any act or conduct 
other than that charged in the indictment, that is, the unlawful taking on 
April 15th, 1960, of the property of Grace Farrell, which was in the 
custody of Jonathan Warren. 

The fact that you may believe that either of them has committed or 


attempted to commit other offenses of the same general type as the offense 


charged in the indictment should not in any way affect your decision on a 
simple question which is put to you in this trial; that is, whether or not as 
a matter of fact the defendants on April 15th, 1960, stole the property of 
Grace Farrell which was in the custody of Jonathan Warren. 

Now, when you go to your jury room, you will there elect your fore- 
man or forelady, and your foreman will then preside at your session and 
give each of you an opportunity to present your views, and you should 
listen to the opinions of your fellow jurors. 

Now, all you have to do in this case, as in any other case, is use 
your good common sense, and analyze the testimony and the evidence 
carefully, look at this case objectively without any prejudice, sympathy or 
bias against either’ the Government or the defendant, and try to return a 
verdict to this Court based solely on the evidence in the case and solely on 

the law of the case and return a verdict that will do justice to your 
oaths and to your conscience as jurors. 

Now, if the Court during the course of this trial or these instructions 
has said or done anything which suggests to any member of this jury how 
the Court personally feels about this matter, the jury must disregard that 
entirely. The Court has not indicated or suggested whether or not it 
believes this witness or that witness or made any comment on the evidence 
whatsoever. If any suggestion might have been apparent to any of the jurors, 


and if it has been I could say to you it has not been intentional, then the 
jury must disregard that entirely, because as you have undoubtedly been 
told, a Federal Judge in any Federal Court in the country has a right to 
take the testimony of any witness and say to the jury, Mat believe this wit- 
ness" or "I believe half of what he has said," or "I don't believe anything 
he has said." | 

However, the Judge must finally tell the jury in the final analysis 
it is up to the jury to decide what they think about his testimony. The jury 
are the sole judges of the credibility of the witness, the credence that you 
are going to place in their testimony. | 

This Court does not comment on the testimony of any witness. 

* * * * * 

THE COURT: I think I told the jury whatever verdict you render 
must be unanimous. | 

All right, you may retire. 

(Whereupon, at 11:30 a. m., the jury retired to deliberate of 


their verdict.) 
* * * * ; ok 


(Thereupon the Court recessed until the return of the verdict.) 
(At 3:50 o'clock p. m.) | 
THE COURT: Let the record show the defendants are present, 


and their counsel. 

I received this note from the foreman of the jury, which reads as 
follows: 

"It appears that the jury for the decision of guility. | 

or not guilty for both Payne and Morgan versus the ; 

United States is locked." 

Foreman Albert N. Blair, I think is his name, B- L-A-I-R (spelling) . 

THE CLERK: Yes; Albert U. Blair, Your Honor. 

THE COURT: All right. 

I will listen to any suggestions. 
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I was going to let them go home and come back tomorrow morning 
and resume their deliberations. They have only been out a little over 
2 1/2 hours, I guess. 
* * * * * 
300 (Thereupon, at 3:50 o'clock p. m., the Court adjourned until 
10 o'clock a. m., tomorrow, Friday, December 23, 1960.) 
* * * a. J * 
Friday, December 23, 1960. 
Trial of the above cause was resumed before THE HONORABLE 
JOHN J. SIRICA, United States District Judge, and a jury, at 10:00 


o'clock a. m. 
* * a % 


PROCEEDINGS 
THE COURT: Mr. Rhyne, do you object to the Court giving the 
Allen charge? 
MR. RHYNE: We don't object to the Allen charge per se. We do 
question whether this is the proper time to give it, after 3 1/2 hours of 
jury deliberation, but will be willing to be guided by Your Honor's dis- 


cretion in that matter. 
* * * * * 


304 (Whereupon, the jurors entered the courtroom and assumed 


their seats in the jury box.) 

THE COURT: Ladies and gentlemen of the jury, you should en- 
deavor to reach an agreement in this case if at all possible. It seems 
to me you ought to make every effort to arrive at a unanimous verdict 

305 and to reach a conclusion if possible. 

Of course, the verdict of the jury should reflect the opinion of each 
individual juror, but it by no means follows that opinions may not be 
changed by conferences in the jury room. The very object of the jury 
system is to secure unanimity by comparison of views and by arguments 
among the jurors themselves. 

Each juror should listen with deference to the arguments of the 
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other jurors, and with a distrust of his own judgment if he finds the large 
majority of the jury takes a different view of the case from what he him- 
self takes. No juror should go to the jury room with a blind determination 
that the verdict should represent his opinion of the case at that moment, 
or that he should close his ears to the argument of other jurors who are 
equally as honest and intelligent as himself. 

Accordingly, although the veridct must be the verdict of each in- 
dividual juror and not a mere acquiescence in the conclusion of your 
fellow jurors, the Court instructs you, however, that you should examine 
the issues submitted with an open mind and with candor and with proper 
regard and deference to the opinions of each other. 

It is your duty to decide this case if you can conscientiously do so. 

You should listen to each other's arguments with a disposition to 
be convinced. 

If much the larger number of jurors favor one side or the other, a 
dissenting juror should consider whether in the light of the opinions that 
are expressed by the other jurors in the jury room he is not in error as 
to his views. 

I want you to go back to the jury room and continue your deliberation, 
discuss the matter among yourselves in a friendly spirit and endeavor to 
arrive or agree upon a verdict. 

All right, let the jury retire. 

(Whereupon, at 10:06 a. m. the jury retired to further de- 
liberate of their verdict.) 

* * * * * 

[THE COURT:] I'm sorry I can't comply with your request. You 
understand my reason for it. 

THE FOREMAN: Thank you, Your Honor. I Sierstant: 

(Whereupon the jury retired to further deliberate of their verdict.) 
VERDICT : 
(At 11:30 a. m. the jury returned their verdict as follows:) 
THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 


| 
| 
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THE FOREMAN: Yes, they have. 

THE CLERK: What say you as to the defendant Waverly L. Payne? 

THE FOREMAN: Guilty. 

* * * * * 

THE CLERK: Members of the jury, your foreman Says that you 
find the defendants Waverly L. Payne and Ulysses Morgan guilty, and 


that is your verdict, so Say you each and all? 
(The jury affirmed by nods.) 
* * * * * 
THE COURT: The jury is finally excused, and the defendants will 
be remanded and referred to the Probation Office for pre-sentence 


investigation. 
(Thereupon the above matter was concluded as noted, and the 
Court adjourned.) 


* * * 


DEFENDANT PAYNE'S EXHIBIT NO. 1 


No. US 7369-60 


United States 
vs. 
Waverly Leroy Payne 
C. Wielliam Thomas 
WARRANT FOR 
11-5-1960 
Hearing held Hearing waved 


Held to await the action of the Grand Jury Committed to Jail in default 
of Recognizance in the sum of $2, 000.00 to appear in United States 


District Court for the District of Columbia entered into. 
Surety 


By t Meruno olf 


[Filed February 9, 1961] 
JUDGMENT AND COMMITMENT 
[Waverly L. Payne] 

On this 8th day of February, 1961 came the attorney for'the govern- 
ment and the defendant appeared in person and by counsel, S. Ww. Rhyne, 
Jr., Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of GRAND LARCENY 
as charged and the court having asked the defendant whether he has any- 


thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 


IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge 


[Filed February 9, 1961] 
JUDGMENT AND COMMITMENT 
[Ulysses Morgan] 

On this 8th day of February, 1961 came the attorney for the 
government and the ‘defendant appeared in person and by counsel, Charles 
S. Brown, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of GRAND LARCENY 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con - 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Three (3) years to Ten (10) years. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge 


[Received February 13, 1961] 


NOTICE OF APPEAL 


Name and address of appellant Waverly Leroy Payne 
503 West Elm Street 
Goldsboro, N. C. 


Name and address of appellant's attorney 
S. White Rhyne, Jr. 

424 Fifth Street, N. W. 

Washington 1,D.C. 


Offense Grand Larceny 


Concise statement of judgment or order, giving date, and any sentence 
Guilty 
February 8, 1961 
3-10 years 


Name of institution where now confined, if not on bail 
D.C. Jail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. : 


Date - February 9th, 1961 /s/ Waverly Leroy Payne 
Appellant 


/s/ S. White Rhyne, Jr. | 
Attorney for Appellant | 
(Appointed by this Court) 


[Received February 16, 1961] 


NOTICE OF APPEAL 
Name and address of appellant Ulysses Morgan 


Name and address of appellant's attorney 
Charles S. Brown 
1803 - 9th, N.W. 


Offense Grand Larceny 


Concise statement of judgment or order, giving date, and any sentence 
Sentenced to imprisonment for 
a period 3 yrs to 10 yrs 
2-8-61 


Name of institution where now confined, if not on bail 
D. C. Jail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. ! 


Date - 2/16/61 /s/ Ulysses Morgan 
Appellant 


/s/ Charles S. Brown 
Attorney for Appellant — 


BRIEF FOR APPELLEE. _ 
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DISTRIOT. OF COLUMBIA s 


DAVID ©. ACHESON, 

f United States Attorney. 
NATHAN J. PAUISON, 
FRANK Q. NEBEEKER, 

‘Assistant United States Attorneys. 
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No. 16,268 and 16,269 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : : 

1. Whether a confession, freely and voluntarily made to a 
District of Columbia police officer is admissible in evidence 
when it was given while the appellant was in custody of New 
York police awaiting transfer of custody for the return to the 
District of Columbia, and after a judicial admonition by a New 
York judge? 

2. Whether the trial court abused its discretion in allowing 
the prosecution to re-open its case to introduce an exhibit re- 
ferred to during its case in chief, particularly where appellant 
fails to demonstrate prejudice? 

3. Whether articles seized from appellant’s person, which are 
similar to those used in a flim-flam larceny for which he is 
charged, are admissible to show plan, scheme, and method of 
operation? 

4. Whether appellant Payne was detained unnecessarily in 
violation of Rule 5, Fed. R. Crim. P., and if so—whether testi- 
mony of the complainant identifying appellant Payne in the 
courtroom is inadmissible on that ground under an extension 
of the rule in Bynum v. United States excluding use of finger- 
prints taken during unlawful detention? 

5. Whether appellant Payne was lawfully arrested without a 
warrant while fleeing with two other persons at a high rate of 
speed in an automobile bearing foreign license tags, when the 
information available to the arresting officer also reflected 
Payne to be actively engaged in a felonious conspiracy to com- 
mit larceny, was in possession of implements with which to 
commit an offense by means of a flim-flam confidence game, 
and where the attempted offense could have been an attempted 


robbery? 
@ 
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II. Reopening of the case after argument for the introduction of 
evidence was not an abuse of discretion 
TII. The evidence seized from appellant Payne was admissible 
since it was relevant to the question of identity in that it 
tended to show plan, method, or system of operation. --_. 
IV. The courtroom identification of Payne was proper testimony 
to be given the jury 
V. Payne’s arrest without a warrant was proper. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,268 


Waverty Leroy PAYNE, APPELLANT 
Vv. 


Unirep States or AMERICA, APPELLEE 
No. 16,269 


Utnysses Morcan, APPELLANT 
v. 


Unrtep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants were jointly indicted on November 21, 1960 for 
the offense of grand larceny committed on April 15, 1960 in 
violation of Title 22 D.C.C. § 2201 (J.A. 1). After a verdict 
of guilty (J.A. 136), each was sentenced to imprisonment for 
a period of 3 to 10 years under separate orders of February 9, 
1961 (J.A. 187, 188). Notices of appeal were received from 
appellants on February 13, 1961 and February 16, 1961 (J.A. 
138, 139). 

The crime 

On the morning of April 15, 1960 Jonathan Warren, went 

from his place of employment in Southwest Washington, D.C. 


(1) 


2 


to a bank in the vicinity for the purpose of cashing a check be- 
longing to a fellow employee. The amount of the check and 
the cash received therefrom was one hundred and seventy 
dollars ($170.00). (J.A.51.) Upon leaving the bank with the 
proceeds of the check Mr. Warren. was approached by a man 
whom he identified as the appellant Payne.’ Payne spoke in 
a dialect, stating he had just gotten off a ship from Jamaica. 
He asked Warren the location of the “Box Hotel”, and when 
Warren told him he had not heard of such a hotel Payne said 
he had given some money to & lady who had said to meet her 
there. At this point appellant Morgan, who was an apparent 
stranger to Payne, approached and Payne said “[w]e’ll ask 
this fellow coming up here”. Feigning an inability to speak 
plainly, Payne pressed Warren into asking Morgan the loca- 
tion of the same hotel. When Morgan indicated no knowledge. 
of the hotel Payne undertook again to explain his “misfortune” 
of having given money to a lady who said to meet him at that 
hotel. (J.A. 52-53.) 

After hearing of this “misfortune” Morgan volunteered: 
“Well, if you are looking for some ladies, I will direct you 
where some ladies are.” Warren then indicated he would re- 
turn to work, but Payne said: “Well, no I want you to go with 
us because I met you first”. Payne then offered ten dollars 
($10.00) to each of them if they would take him to the de- 
sired place. To this Warren agreed. (J.A. 53.) 

As they walked along the street Payne showed Warren what 
appeared to be a large roll of money which he was carrying in 
his pocket. Warren admonished him of the danger of losing 
the money in “one of these houses”, and thus Payne asked 
Warren to hold the money for him. Arrangements were then 
made for Payne to return to Warren’s place of employment for 
return of the money. (J.A. 53.) 

Warren then placed the money, which Payne had wrapped 
in a handkerchief, into his pocket. Payne protested: “Why 
are you putting protection on your money and not on mine? 
Why not put it together?” (J.A. 53.) After this exchange 

4 Payne objected to the testimony of Mr. Warren identifying him in the 


courtroom on the basis that “if this man had not been illegally detained 
he would not be here today for the identification” (J.A. 39). 
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Payne wrapped the proceeds of the check with his “money” 
and admonished Warren not to put it in his pocket. He dem- 
onstrated by putting the handkerchief and money into his own 
shirt how he wanted Warren to carry the bundle inside War- 
ren’s shirt. Of course, it was at this time Payne exchanged or 
switched the handkerchief containing Warren’s money for a 
handkerchief containing worthless paper (Government’s ex- 
hibit No. 5, J.A. 121). By the time Warren discovered the 
handkerchief inside his shirt was not the one containing his 
money he saw the two appellants drive off in a taxi. His 
efforts to stop the taxi were of no avail. (J.A. 54.) 


The arrest of appellant Payne 

On November 4, 1960 at about 11:30 A.M. Private Harold 
D. Jewell was patrolling in a scout car in the vicinity of 7th and 
D Streets, Southwest. A citizen stopped him and reported 
that “someone had attempted to flim-flam him”. The person 
went on to explain: “Well, I have seen it on television before, 
where they use the old handkerchief trick and show you a roll 
of money and a letter”. (J.A.5.) It was further explained 
to the officer this man, who later turned out to be Payne, had 
approached the citizen in the middle of the block, displayed a 
letter reflecting he had received ten thousand dollars ($10,000) 
from his brother. Payne also showed a roll of money with a 
five hundred dollar bill ($500.00) wrapped around it, and what 
appeared to be another roll of money wrapped inside a hand- 
kerchief. He wanted to know if the citizen wanted to join him 
in an investment to make some “quick money”. (J.A. 7.) 
The citizen identified the man as being colored (J.A. 23). 

Officer Jewell asked where this man had gone. The person 
pointed to a large vacant parking lot in the block and ex- 
claimed! “There’s the man there * * * he’s driving the car”. 
(J.A. 5, 8, & 23.) The officer saw the person was pointing to 
a white 1958 Cadillac convertible which “came shooting out of 
this driveway at high speed”. The car bore Florida license 
tags. (J.A. 6, 8, & 23.) At that time Officer Jewell saw two 
colored men in the front of the car (J.A. 23). 

After a chase of some three blocks (Tr. 23) the car was 
stopped at a street construction barricade (J.A. 23). As the 
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occupants of the car were getting out the officer saw on the floor 
of the car a roll of fake money (J.A.11). At the precinct sta- 
tion, after Payne’s arrest, he was searched and found to possess 
one roll of play money, one roll consisting of play money and 
real money, and a handkerchief with paper “balled up” inside it 
(J.A. 25). These were Government’s Exhibit Nos. 2, 3, and 4. 
They were admitted into evidence over objection (J.A. 74), 
and after denial of a motion to suppress their use as evidence 
(J.A. 17, and 46)? 


The return of appellant Morgan to this jurisdiction 


Appellant Morgan had been imprisoned in New York City 
on a similar charge to the one in the instant case (J.A. 64). 
His sentence under the New York offense was due to expire 
on September 29, 1960 (J.-A. 65). With the knowledge of 
Morgan’s detention in New York, a detainer had been placed 
against him in that city. Asa result, at the expiration of his 
sentence there Morgan was arrested by the New York City 
police and charged with being a fugitive from justice from 
Washington, D.C., “and with having committed therein the 
offense of grand larceny”. (J.A. 63.) By a teletype dated 
September 29, 1960 the Washington police were advised Mor- 
gan had been arrested on the District of Columbia warrant and 
would waive “extradition”. The date of October 4, 1960 was 
set for the transfer of custody. (J.A.65.) 

On October 4, 1960 Sergeant Dixon of the Metropolitan 
Police Department went to New York City and accepted 
custody of Morgan after he waived his right to “extradition” 
and agreed to return to the District of Columbia voluntarily. 
This waiver and agreement was executed after a judicial hear- 
ing before a judge of the Court of General Sessions of the 
County of New York in which Morgan was advised of his right 
to counsel, and to proceedings and writs as provided by New 

2 Govt’s. Exhibit No. 1 was withdrawn (J.A. 73) after the trial court ruled 
the exhibit had insufficient relevance to the particular facts of the offense 
charged in the indictment. Payne's brief (Br. 33) is in error regarding 
the admission of Govt’s. Exhibit No.1. This exhibit consisted of a number 
of letters signed “Bernard Goldfine” and contained the salutatory statement 


“Dear Brother”. The import of the letter was that the bearer had received 
ten thousand dollars ($10,000). (J.A. 73.) 


5. 


York law. (J.A. 61, 63-64, 70). Morgan executed a written 
waiver wherein he acknowledged he was returning voluntarily 
and that no threats or undue influence had prompted his 
action (J.A. 64). 

After the hearing before the New York judge, and while 
Morgan and Sergeant Dixon were waiting for the judge to sign 
the papers authorizing Morgan’s return to the District of 
Columbia, Morgan admitted to Dixon he had participated in 
the commission of the instant offense (J.A. 62, 71)2 Testi- 
mony concerning this confession was presented to the jury 
(J.A. 76, 78) over objection (J.A. 59-60). 


STATUTE INVOLVED 


Title 22, District of Columbia Code (Supp. vin, Section’ 
2201 provides: 


Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or ae 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more than 
ten years, 

SUMMARY OF ARGUMENT 


I ° 

Appellant Morgan’s oral confession to Sergeant Dixon was 
admissible. No violation of Rule 5, Fed. R. Crim. P., under 
Mallory v. United State, infra, had occurred. Morgan was 
being held by local New York authorities for an offense against 
the United States. He had agreed to return to the District 
of Columbia and, after a judicial hearing at which he was 
advised of his rights under the usual mode of procedure in 
New York, he confessed. This was done while waiting for 
forma] release to be accomplished. The evidence reflects this 
confession was freely and voluntarily given and Morgan does 
not contend otherwise. Therefore, it was admissible into 
evidence. 


* Apparently Morgan had evinced a willingness to waive extradiction on 
or before September 29, 1960 (J.4. 65). In any event his failure to testify 
even during the hearings when the jury was excluded demonstrates he did 
not challenge the evidence of the voluntariness of his confession and return 
to the District of Columbia. 
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Il 


The trial court did not abuse its discretion in allowing the 
prosecution to re-open its case for the purpose of introducing 
an exhibit which had been inadvertently omitted. The exhibit 
had been referred to during the prosecution’s case in chief, and 
Morgan had referred to its absence during his closing argu- 
ment. Moreover, he does not demonstrate any prejudice. 
Further argument was allowed regarding this evidence and 
Morgan took advantage of it without demonstrating surprise 
or prejudice. 

Il 

The evidence found on appellant Payne at the time of his 
arrest was relevant and material to the offense for which he was 
charged. This evidence consisted of two rolls of fake money 
and a handkerchief with worthless paper wrapped inside. In 
view of the nature of the crime for which he was charged this 
evidence was probative of plan, scheme or method of opera- 
tion, and thus, bore upon the issue of identification. More- 
over, it was not evidence of a similar offense, and the fact it 
might have constituted the crime of possession of implements 


of a crime was never considered at trial. Thus, falling short 
of evidence of another offense it was less prejudicial than evi- 
dence of similar offenses which the law allows to be introduced 
for the purpose of showing plan, scheme, or method. 


IV 


The testimony of the complaining witness identifying Payne 
as one of the perpetrators of this crime was admissible. Appel- 
lant Payne seeks to exclude it on the theory of a sanction under 
Mallory v. United States, infra, through an extention of the 
rule adopted in Bynum v. United States, infra, which excluded 
use of fingerprints taken during a period of unlawful detention. 
Such proposition has no precedent in the law. In fact, in the 
face of constitutional and jurisdictional objections this and 
other courts have uniformly held the viewing of the person of 
the accused for the purpose of identification is proper in any 
instance and his presence in the courtroom is sufficient with- 
out regard to how he was brought there. In any event, the 


q 
detention of Payne under the circumstances of this case, par- 
ticularly in view of the nature of crime, was reasonable. He 
was not subjected to a process of interrogation of the kind con- 
demned under the Mallory rule. It was necessary to detain 
him for three or four hours for positive identification in a re- 
ported, but unsolved flim-flam offense of a similar nature. 


Vv 


The arrest of Payne without a warrant was lawful and the 
introduction into evidence of the items found on his person 
was, therefore, proper. The officer received a complaint of an 
attempted flim-flam larceny and looked to see the person iden- 
tified as the offender fleeing at a high rate of speed in an auto- 
mobile with foreign license plates. Two others were seen in 
the car. Upon stopping the car at a construction barricade to 
approach, confront and interrogate appellant the officer ob- 
served a roll of fake money on the floor of the car. The arrest 
was therefore validly based upon reasonable ground to believe 
Payne and one or both of the others was actively engaged in a 
felonious conspiracy to commit larceny by flim-flam. This is 
so because this type of crime is committed by two persons who 
are apparent strangers to each other as far as the victim is con- 
cerned. The arrest can also be based upon reasonable grounds 
to believe Payne was in possession of implements of a crime 
or that he had committed an attempted robbery. The latter is 
so because-a flim-flam can in some instances involve a stealthy 
snatching. In either instance an arrest may be made without 
a warrant. Therefore, Payne’s property was seized incident to 
a lawful arrest and was admissible in evidence. 


ARGUMENT 


I. Appellant Morgan’s oral confession was properly admitted 
into evidence 


Appellant. Morgan’s first argument (Br. 6-14) is directed to 
the proposition his confession made to Sergeant Dixon was in- 
admissible because of asserted unlawful custody in New York 
at the time it was made. Morgan made his confession to 
Sergeant Dixon while he was still in custody of New York 
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authorities. In fact, Morgan concedes his “admission of par- 
ticipation in the crime charged occurred during proceedings 
before this [New York judge)” (Br. 13). (Emphasis sup- 
plied.) The testimony regarding the confession was properly 
admitted. 

The record discloses appellant Morgan was held in New 
York by New York officials on a District of Columbia warrant 
of arrest charging him with grand larceny. He was held from 
September 29, 1960, the expiration date of his New York sen- 
tence, until October 4, 1960 when he formally agreed to return 
to the District of Columbia with Sergeant Dixon who had 
arrived in New York on that day for the purpose of accepting 
custody of Morgan. Morgan had agreed to return voluntarily 
on or before September 29, 1960 (J.A. 65). Moreover, he has 
not contended his return was other than voluntary, nor does he 
contend his confession was other than voluntary. Rather, he 
asserts the confession is inadmissible under the sanctions of 
Mallory v. United States, 354 U.S. 449 (1957). 

On October 4, 1960, immediately after Morgan had been 
judicially admonished of his rights under New York law.‘ he 
confessed his part in the crime to Sergeant Dixon. The two 
were waiting for the final release papers to be signed in order 
that the Sergeant could take custody of Morgan for the return 
trip. That this statement was voluntary is beyond question im 
the record (J.A. 75). Morgan did not contend at trial this 
confession was involuntarily obtained. In fact Morgan offered 
no. other version of the facts surrounding his confession and 
return to this jurisdiction. 

The question presented regarding this aspect of the case is 
not whether the warrant of arrest was extra-territorially valid 
(Br. 8), or whether the New York judge lacked authority to 
conduct @ valid hearing and impart proper legal advice to 
Morgan (Br. 13), or whether Morgan was lawfully arrested on 
the instant charge (Br. 9). The issue is whether Morgan’s 
oral confession to Sergeant Dixon was voluntary. If it was, it 
was admissible in evidence whether the arrest of Morgan was 


—— 
“See Roth v. United States, 294 F. 2d 475, 478 (6th Cir., 1928) and 18 
U.S.C. § 3041 second paragraph (1958 edition). 
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valid or invalid. Smith v. United States, 1083 U.S. App. D.C. 
48, 254 F. 2d 751 (1958) and Gibson v. United States, 80 U.S. 
App. D.C. 81, 84, 149 F. 2d 381, 384 (1945). The issue of 
voluntariness was resolved in favor of its use as evidence under 
proper instructions (J.A. 128-9). 

Appellant Morgan asserts the applicability of Mallory v. 
United States, supra, and the obligations under Rule 5, Fed. R. 
Crim. P. This assertion ignores the fact the detaining author- 
ity in this case was the New York Police Department, and not 
Federal authorities who are subject to the rules of Federal 
criminal procedure. See Blackney v. United States, 103 U:S. 
App. D.C. 187, 257 F. 2d 191 (1958) and dissent of Judge 
Bazelon therein. The Supreme Court has stated in Stalling v. 
Splain, 253 U.S. 339 (1920) : 


“A person duly charged with a felony in one State, 
may, if he flees to another, be arrested, without a war- 
rant, by a peace officer in the State in which he is found 
and be detained for the reasonable time necessary to 
enable a requisition to be made. Burton v. New York 
Central and Hudson River R.R. Co., 245 US. 315, 318. 
See Kurtz v. Moffitt, 115 U.S. 487, 504.” . : 


See also 18 U.S.C. 3041 (1958 edition) for the authority of 
State officers to arrest and imprison persons charged with 
offenses against the United States. This Court has been con- 
fronted with virtually the identical situation in Blackney v. 
United States, supra, and there affirmed a conviction based in 
part upon evidence of an oral admission. See also Metoyer v. 
United States, 102 U.S. App. D.C. 621, 250 F. 2d 30 (1957) and 
the dissent of Judge Edgerton therein. Moreover, the confes- 
sion. was made before Sergeant Dixon had custody of Morgan 
and thus the situation is comparable to a confession immedi- 
ately after arrest and before the duties under Rule 5 are ap- 
plicable. Cf. Perry v. United States, 102 U.S. App. D.C. 315, 
253 F. 2d 337 (1957); Mitchell v. United States, 322 US. 65, 
70 (1944). Thus Morgan’s oral confession to Sergeant Dixon 
was admissible subject to a factual determination of its volun- 
tariness. Smith v. United States, supra. 


10 


II. Reopening of the case after argument for the introduc- 
tion of evidence was not an abuse of discretion 


Appellant Morgan also contends (Br. 15) the trial court 
abused its discretion in allowing the prosecution to re-open 
its case after argument for the purpose of introducing into evi- 
dence the handkerchief with play-money inside (Govt’s. ex- 
hibit No. 5). This exhibit was what Warren was left with 
when appellants completed the offense. Warren turned it 
over to Detective Eldridge of the Robbery Squad when he re- 
ported the incident to the police. It had been kept in the 
Detective’s desk until trial. (J.A. 114.) 

Morgan asserts prejudice by way of surprise (Br. 15) asa 
result of the introduction of the exhibit. He does not dem- 
onstrate how such prejudice operated. Indeed, the exhibit was 
referred to during the government's case in chief (J.A. 54). 
Moreover, Morgan’s own closing argument formed the basis 
for the reminder this exhibit had been forgotten (J.A. 93). 
Further opportunity to argue the significance of this evidence 
was afforded both appellants and Morgan took advantage of 
it (JA. 122-3). Surprise is thus not demonstrated, and 
abuse of discretion is not shown. 

The matter of reopening a case for presentation of further 
evidence is @ matter of discretion for the trial court. Appel- 
lant Morgan agrees to this in his argument. This Court has 
twice considered this problem in similar circumstances; once in 
connection with introduction of evidence after argument had 
begun. Smith v. United States, 70 App. D.C. 255, 105 F. 2d 
778 (1939). In that case no abuse of discretion was found 
where the trial court reopened the case during argument to 
admit numbers slips he had previously ruled inadmissible. 
In a murder case this Court held in 1893: 


«* * © the order of proof may be regulated by the trial 
justice, in his sound discretion, and it is not only his 
right, but his duty, where, in his judgment, justice 
requires it, to admit evidence at any stage of the case, 
though the party has no strict right to offer it. And it 
has been repeatedly held, under this head, that he may 
admit evidence in a criminal case which is strictly evi- 
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dence in chief after the defendant’s case is closed”. (Em- 

phasis supplied.) United States v. Schneider, 21 D.C. 

381, 414 (1893). 
See also Savage v. District of Columbia, 54 A. 2d 562 (D.C. 
Mun. App., 1947), and Price v. United States, 135 A. 2d 854 
(D.C. Mun. App., 1957). In view of the foregoing authori- 
ties the trial judge properly exercised his discretion in allowing 
the prosecution to introduce further evidence which had been 
referred to during the Government’s case in chief and during 
Morgan’s closing argument. 


III. The evidence seized from appellant Payne was admis- 
sible since it was relevant to the question of identity in 
that it tended to show plan, method, or system of operation 


Appellant Payne challenges the admission of evidence which 
was seized from him at the time of his arrest in that it “tended 
to show his evil character and his propensity for committing 
the type of crime with which he was charged” (Br. 33). The 
evidence complained of was the two rolls of play money: and 
the handkerchief with paper “balled up” inside it (Govt’s. 


exhibit Nos. 2,3, and 4). Appellant’s analysis of this evidence 
is incomplete and thus, his conclusion of inadmissibility falls. 

This evidence was clearly admissible. Its probativeness 
went far beyond the effect complained of. The evidence 
tended to establish a plan, method or scheme which was so 
associated with the evidence of the crime charged that the 
former tended to prove the latter. The relevance of the evi- 
dence was in relation to the question of identity. The com- 
plaining witness had testified Payne was the one who had taken 
his money on the day in question. Payne had been arrested 
independent of that offense, and when arrested he was in pos- 
session of these articles which are tools of a “flim-flam artist”. 
Clearly the evidence tended to prove Payne committed this 
special kind of larceny. A course. of conduct could be in- 
ferred therefrom. Compare, Williamson v. United States. 207 
U.S. 425 (1908). 

On many occasions this Court has considered the question 
of the: admissibility of evidence reflecting a separate offense 
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from the one charged. It has been uniformally held that evi- 
dence of other criminal acts is admissible to show common 
scheme or purpose if so associated that proof of one tends to 
prove the other. Fairbanks v. United States, 96 U.S. App. 
D.C. 345, 226 F.2d 251 (1955) ; Brehm v. United States, 90 U.S: 
App. D.C. 370, 372, 196 F. 2d 769, 771 (1952) ; Braceyv. United 
States, 79 U.S. App. D.C. 28, 26, 142 F. 2d 85, 88 (1944); and 
Tomlinson v. United States, 68 App. D.C. 106, 108, 93 F.2d 
652, 654 (1937). And see Martin v. United States, 75 US. 
App. D.C. 399, 127 F.2d 865 (1942), and particularly the con- 
curring opinion of Judge Stephens at 75 US. App. D.C. at 
401, 127 F. 2d at 867. 

Therefore, even if the evidence in the instant case had 
clearly shown the commission of another criminal act by appel- 
lant Payne it would have been admissible under uniform 
authority. But it was not evidence of another crime, unless 
as appellant now suggests (Br. 26) it be considered as evidence 
of a violation of Title 22 D.C.C. § 3601, possession of imple- 
ments of a crime. This idea, however, was never suggested to 
the jury, and in fact was never considered by any of the partici- 
pants at trial.° This Court on Tomlinson v. United States, 
supra, 68 App. D.C. at 109, 93 F. 2d at 655 (1937), considered 
the admission of evidence tending to show common scheme or 
purpose, but which did not establish a separate offense from 
that charged. There this Court stated: 


“Clearly there is even less reason for excluding it than 
if it proved the commission of another crime.” Ibid. 


Thus the prejudice to Payne through the proper admission of 
this evidence is even less than in the more severe cases where 
evidence of another crime is admitted. 

“Tn cases involving special type larceny similar to the one 
here the California courts have considered the problem of 
admissibility of evidence of similar independent activity or 
possession. Those cases uniformly hold such evidence to be 
admissible. People v. James, 40 Cal. App. 2d 740, 105 P. 2d 
947 (1940); People v. Selk, 46 Cal. App. 2d 140, 115 P. 2d 607, 


_ * The theory of possession of implements of a crime'can, however, form & 
basis for validity of Payne’s arrest. 
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612 (1941). The Colorado Supreme Court has also held, in a 
case similarly involving a “confidence game” larceny, the in- 
troduction into evidence of false or fictitious documents taken 
from the accused at the time of his arrest was proper in an 
independent prosecution for a crime involving use of similar 
documents. See Clark v. People, 105 Colo. 335, 97 P. 2d 440, 
442 (1940). Therefore, the evidence in the instant case was 
relevant and properly admitted to show plan or course of con- 
duct under the foregoing authorities. 


IV. The courtroom identification of Payne was proper testi- 
mony to be given the jury 


Appellant Payne asserts (Br. 15, 17) the testimony of the 
complaining witness in identifying him as the perpetrator of 
this crime was inadmissible. This contention is based upon 
the argument that Payne had been detained in violation of 
Rule 5, Fed. R. Crim. P. under Mallory v. United States, 354 
US. 449 (1957) at a time when the complainant. Warren iden- 
tified him at police headquarters. This argument has no basis 
in legal authority, although Payne urges an extention of the 
tule adopted in Bynum v. United States, 104 U.S. App. D.C. 
386, 262 F-. 2d 465 (1958) to cover the situation of the viewing 
of the person of the accused by his victim. 

We do not, however, agree the detention before presentment 
to a magistrate in this case amounted to an unnecessary delay. 
“Each case depends upon its own facts as to what is or is not 
unnecessary delay.” Porter v. United States, 103 U.S. App. 
D.C. 385, 389, 258 F. 2d 685, 689 (1958). In the instant case 
Payne was arrested at about 11:30 A.M. on Friday, November 
4, 1960 (J.A.5). By 12:00 o’clock noon he had been taken to 
the precinct station where he was searched (J.A. 12). He was 
booked at 12:15 (J.A. 14), and the case was referred to the 
Robbery Squad where Sergeant Dixon was the “confidence 
officer” (J.A. 26) assigned to handle this special type of crime 
(J.A. 12). About fifteen minutes after the referral Sergeant 
Dixon called back to say he would be unable to come to the 
precinct station to investigate the case. Payne was therefore 
to be sent to the robbery squad headquarters (J.A. 26). It 
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was between 2:30 and 3:00 P.M. when Payne was sent to the 
headquarters (J.A. 26). It should be noted that Payne was 
not questioned during this time. It was between 3:30 and 
4:00 P.M. before Sergeant Dixon first saw Payne (J.A. 30). 
Dixon “talked to him a short while and he denied ever being 
in Washington before so it wasn’t necessary for me to go any 
further and I put him in the cell block” (J.A.32). Payne was 
not questioned at all after that (J.A. 40). It was not until 
about 6:00 P.M. that Dixon was able to contact Mr. Warren, 
and by 7:15 or 7:20 P.M. that same day Warren came to the 
headquarters and identified Payne as the one who stole his 
money on April 15, 1960 (J.A. 41). It was while Warren was 
telling how Payne had worked the flim-flam that “Payne 
started laughing, and * * * admitted that that was his case” 
(J.A. 41). Thus, it is submitted the detention of Payne was 
not in violation of Rule 5, supra, and Mallory v. United States, 
supra. 

The nature of the offense in this case was unique, it in- 
volved a special method of operation, in fact a special officer 
is assigned to investigate cases of this nature. As is reflected 
jn the record (J.A. 31) there are @ number of these type cases 
reported to the police. These reports usually contain a de- 
scription of the thieves. Surely it is reasonable for the officer 
to investigate the reported unsolved flim-flam cases where the 
description given fit Payne, and the method of operation was 
similar. In connection with such investigation it would be 
necessary and desirable to have the complainant make a per- 
gonal identification. That was done in the instant case as 
soon as Warren could be contacted. It might also be observed 
Payne was not subjected to 2 process of interrogation of the 
kind condemned in Mallory v. United States, supra. His con- 
fession was spontaneously given during a time when he ex- 

some unexplainable humor attached to the incident. 
Thus it is submitted that even the confession, which the trial 
court excluded in extreme caution, could have been properly 
admitted. Fredricksen v. United States, 105 U.S. App. D.C. 
262, 266 F. 2d 463 (1959). And see Goldsmith v. United 
States, 107 U.S. App. D.C. 305, 277 F. 2d 335 (1960). The 
detention thereafter is of no effect. United States v.M itchell, 
322 U.S. 65 (1944). 
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Appellant Payne complains; however, of the testimony of 
Warren identifying him, but no testimony of a prior identifi- 
cation at the headquarters was given. Warren made a court- 
room identification only (J.A. 51), hence, even if the sanction 
under the Bynum case were extended beyond “something of an 
evidentiary value which the public authorities have caused 
an arrested person to yield to them” (emphasis supplied) 
Bynum v. United States, supra, 104 U.S. App. D.C., at 389, 

2 2 F. 2d at 467, the instant case would not fit such rule. No 
evidence of a “tainted” nature was used. Compare the second 
Bynum case, Bynum v. United States, 107 U.S. App. D.C. 109, 


F. 2d 767 (1960). 
The thrust of Payne’s argument in this area of the case is 


‘that the sanction applied under the first Bynum case should 
extend to the evidence of identification after a viewing of his 
person, if such identification was first made during a period of 
unlawful detention. His basic premise is the final courtroom 
identification was made possible only by the first identification, 
though the latter was not testified about. This logic is false. 
The strength of the courtroom identification is based directly 
upon his observation of the accused at the time of crime. The 
fact he may have seen the accused during the interim has 
nothing of an evidentiary nature to do with his ability to 
identify the accused at trial. A delayed identification at head- 
quarters is but a remote fruit, if anything, assuming for argu- 
ment, the existence of a “poisonous tree”. Cf. Nardone v. 
United States, 302 U.S. 379 (1938). Moreover, the first 
Bynum case, like other cases applying an evidentiary sanction 
against public officers, was concerned with evidentiary matter 
taken from or yielded by the accused. Here nothing was taken 
from or yielded by Payne; he was merely observed. Surely 
the law should not close its eyes to the physical appearance 
of an accused in the courtroom or elsewhere for any reason. 
The law has not done so even in areas of constitutional and 
jurisdictional challenges. See: Ker v. Illinois, 119 U.S. 436 
(1886) ; Frisbie v. Collins, 342 U.S. 519, 522 (1952) ; Sheehan 
v. Huff, 78 US. App. D.C. 391, 142 F. 2d 81 (1944); Gillars v. 
United States, 87 U.S. App. D.C. 16, 27, 182 F. 2d 962, 973 
(1950); Green v. United States, 88 U.S. App. D.C. 249, 188 


LY 
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F. 2d 48 (1951). See also 8 Wigmore, Evidence, § 2265 (Mc- 
Naughton rev. 1961). The presence of the accused in court, 
which forms the basis of the instant objection, is not a matter 
of evidence for which the law imposes the sanction of suppres- 
sion in cases where it is illegally obtained. 


V. Payne’s arrest without a warrant was proper 


Payne also contends (Br. 24) he was unlawfully arrested 
without a warrant in that the officer had no probable cause to 
believe he had committed a felony. He does, however, con- 
cede the officer “could have believed that appellant had com- 
mitted an attempted larceny” (Br. 25). Thus, he agrees prob- 
able cause existed to believe a crime had been committed. 
This concession makes it unnecessary to determine whether 
the information available to the officer was sufficient to give 
rise to probable cause for believing some offense had been 
committed. If, therefore, an offense can be identified from the 
facts available to the officer which will justify an arrest with- 
out a warrant, the arrest is valid. 

Those facts areas follows. While he was patrolling ina scout 
car Officer Jewell was stopped by a complainant who told 
him a man had just attempted to flim-flam him by using a roll 
of play money with what appeared to be a five hundred dollar 
($500.00) bill wrapped around it, a letter reflecting he had 
recently received ten thousand dollars ($10,000.00), and 2 
bundled up handkerchief which gave the appearance it had 
money folded in it. This person told Officer Jewell the man 
approached and asked if he would like to invest some money 
with him (J.A.7). The citizen further explained he was aware 
of this trick because he had seen it on television and thus did 
not get taken in by it (J.A.5). Officer Jewell asked “[w]hich 
way did these people go?” The complainant pointed toward 
a nearby parking lot and at that time exclaimed “[tJhere’s the 
man there”; “There’s the car, he’s driving the car”. The off- 
cer then saw a white Cadillac convertible come “shooting out 
of this driveway at high speed” (J.A.8)- The car bore Florida 
license plates (J.A. 6). The officer observed Payne and two 
other persons in the car (J.A. 6). After about a three block 
chase (Tr. 23) the car was stopped at 2 construction barricade 
(J.A. 23). As Payne and the others were getting out of the 
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car Officer Jewell saw a roll of fake money on the floor of the 
car (J.A. 11). At that time the officer advised Payne and the 
athers they were being investigated for flim-flam (J.A. 11). 
His action in then arresting the man was predicated upon what 
he considered to be the commission of a felony (J-A. 10, 27). 
He described it in these terms: “Because it was suspicion of a 
felony, I started chasing him, he took off at a high rate of 
speed, that is suspicion enough for me and the man said that 
was the man, and his high rate of speed indicated, it gave me 
reason. to believe he was running from something” (J.A. 9). 
See Bell v. United States, 102 U.S. App. D.C. 383, 389, 254 
F. 2d 82, 87 (1958). 

Appellant Payne contends the facts available to the officer 
gave him reason to believe the only offense committed was 
attempted larceny, a misdemeanor not committed in his pres- 
ence, and thus, one for which he could not make an arrest with- 
out a warrant, Far more than that is apparent from the fore- 
going facts. Those facts give rise to probable cause to believe 
the felony of conspiracy to commit grand larceny had been and 
was being committed by Payne and one or both of the other 
occupants of the ear. See: Marron v. United States, 275 US. 
192 (1927) and Billingsley v. United States, 16 F. 2d 754 (8th 
Cir. 1926). A flim-flam larceny of the kind attempted on the 
complainant is committed by the concerted action of two per- 
sons. An example of how the second person participates is the 
way the offense in question was perpetrated. Having received 
@ detailed account of the attempt from the citizen, and then 
seeing the appellant speed away in a Florida Cadillac con- 
vertible as though “he was running from something”, and see- 
ing more than one person in the car, the officer certainly had 
sufficient reason to “approach, confront and interrogate” the 
men. Lee v. United States, 95 U.S. App. D.C. 156, 157, 221 
F. 2d 29, 30 (1954). Upon doing so Officer Jewell observed 
a roll of fake money on the floor of the car. This sufficiently 
verified the information received from the citizen to justify the 
arrest on the ground the men were actively engaged in a. felony 
conspiracy. Marron v. United States, supra, 18 U.S.C. § 371, 
and Lee v. United States, supra. 


* and see Title 22, D.C.C. § 107, Harrison v. Moyer, 224 Fed. 224 (D.C. Ca. 
1915) and cases cited therein. 
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Apparently forseeing this basis for the arrest Payne attempts 
to counter it by citing United States v. Di Re, 332'US. 581 
(1948). That case, which did not find basis for an arrest with- 
out a warrant on the ground of conspiracy, is considerably dif- 
ferent from the instant case. Di Re was a third person in the 
car about whom the police had no previous information. Their 
information went only to Buttitta and the informer Reed. 
The arrest of Payne is, therefore, more like the arrest of 
Buttitta in the Di Re case, and while the Supreme Court was 
not asked to pass upon that arrest it was clearly justified under 
Marronv. United States, supra. 

Payne appears to assert (Br. 31) the arrest was unlawful 
because the police officer did not specify the ultimate basis for 
it. The officer testified he suspected a felony. He told Payne 
at the time he was being investigated for flim-flam. “But this 
description given by the officer does not go to the question of 
probable cause. The question is not what name the officer at- 
tached to his action; it is whether, in the situation in which he 
found himself, he had reasonable ground to believe a felony 
had been committed and that the men in the car had com- 
mitted it”. Bell v. United States, supra, 102 US. App. DC. at 
387, 254 F. 2d at 86. In the instant case this question can be 
answered by saying the officer had reasonable ground to believe 
the men in the car were feloniously conspiring to commit the 
offense of larceny by the flim-flam confidence game. 

While it is unnecessary to a resolution of this issue, it might 
also be observed there are two other grounds upon which the 
arrest can be based. One which Payne has already seen is pos- 
session of implements of a crime under Title 22, D.C.C. § 3601 
for which an arrest without a warrant is allowed under Title 23. 
D.C.C. § 306. The other offense is that of attempted robbery 
in violation of Title 22, D.C.C. § 2902. From the information 
available to the officer at the time the incident was reported to 
him he could also believe the attempted flim-flam was an at- 
tempted robbery, for often the theft occurs by a stealthy 
snatching from the victim at the time of the demonstration by 
the criminal as to how he wants the “money” carried. (See 
J.A. 54.) Thus we submit the arrest and subsequent seizure 
of the fake money rolls and the handkerchief was lawful and 
the evidence properly admitted at trial. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davp C. AcHEsoN, 
United States Attorney. 
NatHan J. Pavison, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 
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